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PREFACE. 



The following work was cooimenced in tke win- 
ter of 1832-3, before the Exposition of Mr. Bayard, 
the Outlines of President Duer, or the admirable 
Commentaries of Justice Story, had yet issued from 
the press. Why the author was not deterred from 
the continuance of his undertaking, by the appear- 
ance of such distinguished instructers in the same 
arduous field, will sufficiently appear Mm the fol- 
lowing statement pf his object and his plan. 

It was early and strongly impressed upon the mind 
of the writer, that political instruction was necessary 
to political liberty; that the estsfblishment of constitu- ' 
tional rights pre-supposed in the people a knowledge 
of the elementary terms, definitions, and principles, 
expressed in written constitutions ; and that without 
such knowledge, whatever other information or in- 
telligence might be cultivated, our happy republic 
would pursue the same mefemcholy career which had 
led to the ruin of the firee nations df aatL<faity« 



» 

To fiidfitate mch knowled^ and iiMtnictioiv 
was the object of the writer in the fi>ll4wiiig 
work* It is ibteaded as a text4M»ok £ar jeang 
men, either in pahfic edacatlon or private reading^^ 
The woria which have preceded it have chiefly been 
confined ta one sabject^^enstitiitional Jurispm^ 
donee* The plan of this is nmch more extensive^ 
though in eiecution^it has notocciipied morespaco» 
The object of the axilhor was to ffTe^ not merely a 
Tiew of th^ Coostitntiony hut a brief and correct do* 
Jifieation of tbe theory and operation of tho govern* 
tnent. AoconSngly^ be has not oidy given a ceor 
densed sketch of ibm Qrigjte of the C<»6titntion^ 
PoKtical Jnri^nideoce^ umA the Ratificatfons of the 
States; but has added a brief iciew of the StpU Coor^ 
f^ttttiojisi and of the RdaiioM b^ween the Sbilsft 
and the Mokmii, and the prae$ical optraUan of the 
General aftd State GoFernments^ The IfEdlor part 
of this work9^--4ieing nearly batf^-HJs, there£Mre, 9ir 
most wholly or^oial; and the vest, it is befieved9i)aa 
lost nothing by b^gy in i^ great measure, free irooi 
comments, while it m laccompaoied hy references to. 
the highest authority* 

In preparing' this work, the author haa ^coositkei^ 
many writers on national and political law; to son 
of whom, as wilt be seen by the references, be hi 
been nnder special eliKgation^ OnConstitntioni 
Jurisprudence, ho has followed chiefly the outline 
of Chancellor Kent,, in his Lectures, Justice Sto^ 
Ja bU CoQunentaries^ smd the deQudons of that ^r 
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and enlightened expositor fo the Con^tution, — ^the 
Supreme Court. In the general principles and rela/* 
tions of the government, he has foHowed substan- 
tially the opinions of President Madison and Mr. 
Webster, the founder and the defender, as he be- 
tie*res, of the true system of American politics* 

In conclusion, the author believes that no princi- 
ple will be found here which has not the superior 
weight of authority in its favor, — none which in any 
way impairs the principles and durability^ of repub- 
lican government, — none which was not ako the 
faith of that illustrious band of patriots, who formed 
and left to other age9 that greatest monument of 
human wisdom, — the American Constituiion. 

CurounrATX, July 1894i 



PREFACE TO THE SECOND EDITION. 



Th* first edition of this work was received by the 
pubfic, and especially by those most acquainted with 
tiie subject, or engaged in professional teaching, with 
more of favour and commendation, than the author 
bad antic^ateda The demand for it has regularly 
tecreased, and a new edition is necessary to meet the 
enquiry made ibr it, in variou^ and sometimes, re- 
mote sections of the country* It has, therefore, been 
itencijfpedy with such corrections and additions, as 
have been suggested to the writer, oither by practical 
teachers, or his own observations; in particular, 
Wa»hingktn*8 Farewell Address^ and the Ordinanqefor 
Ike Jfortk^wtstem Territory^ have been added. The 
former seemed as inseparable from the hearts and 
recollections of Americans, as the Constitiitionitsdf; 
and contained ijrarninga and lessons, which the ex* 
perience of another generation has taught us were 
neither misapplied nor unnecessary. The Ordinance 
was Fundamental Law, emboc[ying great principles, 
for the States and Territorie9 north of the Ohio and 
east of the Mississippi, now embracing neatly %.^^ 
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part of the white population of the United States, 
mii soon to he increased to a far greater proportion. 
Ten years since, teaching the* fundamental princi- 
ples of our Republican Institutions, was a thing 
sc^celj, if at all, undertaken in our places of instruc- 
tion ; and the wholQ nation presented, what, to a 
philosopher, must have been the anomaly of a people 
undertaking to carry out organic truths and precepts, 
embodied in a written Constitution^ without even 
knowing what they were. Now the scene is differ- 
ent* Many of our colleges and acadeinies have 
commenced teaching the Constitution, as it was writ- 
ten, and as it has been developed in the practice of 
half a century. The people demand such instruc- 
tion ; and it is hoped that, soon it will be introduced 
ii^to all schools of a high order, throughout the na- 
tion. To meet such a state of thiqgs, this work was 
written; and, ifjt has contributed in the slightest 
degree to increase intelligence, or excite patriotism, 
the ^ittbor will rejoice in the consciousness, that he 
has given his mite to sustain the common cause of 
American liberty. 

OiiroiinrATiy Odober S, 1886. 
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INTRODUCTION. 



POLITICAL DEFINITIONS. 

1. SovEiuaoNTT, — ^18 the lughest power!' 

Thus, for a HaJU^ or nation^ to be sovereign, it must 
govern iJUelfjwithout any dependence vpon another power, ^ 
It must have no superiors.^ But when a community,, 
city, or state makes pari of another community or state, 
and is represented with foreign pwoers by that corn- 
munity or state of which it is a part,, then it is not 
eotereign.^ 

2. GovKBiniENT, — ^is the whole body of constituted, 
authority.* Thus, from the very origin of society, one- 
portion of the people have exercised authority over the 
rest. The authority thus exercised is called the goth 
emmentj and it derives its just powers fit)m the consent 
of the governed.' 

3. Law^— is a rule of action J In this general sense, 
it signifies the rtdee of all action, and constitutes alike 
the rules by which the heavenly bodies move, nations 
are governed, and the plants grow. LauSf in a political 
sense, however, signifies a rule of human action. In a 
particular state, <<it is a rule prescribed by the supreme 

> Johnton. 

S Vattel's Laws of Nations, p. 16; Martin's Laws of Nations, p. 39. 

* Rutberfortb's Institutes, p. -i28^. « Martin, p. 25. « Gmhbei,. 

* Declaration of lodepeodejice. 

^ IBiacka, Coauopatuie$f p, 3S;-^olKUKm. 
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power in the state, commanding what is right, and for- 
bidding what is wrong.^ 

4. Constitution, — ^is the constituted form of govern- 
ment.^ It is the Jrindamental law; the regulation which 
determines the manner in which the authority vested in 
government is to be executed.' It is delineated by the 
hand of the people.' 

5. A Despotism, — is that form of government^ <<in 
which a single individual^ without any law, governs 
according to his own will and caprice.'^ An example of 
this kind of government may be found in Turkey, where 
the sultan exercises all the powers of sovereignty, with 
respect to the general administration of public affairs , 
bul^ even there, be is limited by certain customs and 
rules, as it respects private justice. 

6. A MoNAKCHY, — is that form of government in 
which a single individual govemsy but according to 
established laws.^ The governments of A4istria^ Prussia^ 
France^ and England are examples of this form of 
government. The limitations placed upon the monarch 
are, however, very different in degree: thus, the power 
of the Prussian monarch is very great, while that of the 
king of ^ England is so small as scarcely to be felt. 
The latter acts thh)ugh his ministers, who are held 
responsible to the representatives of the people, and can 
maintain their power only so long as they can satisfy 
public opinion. 

7. A Republic, — is that form of government in 
which the whole people, or only a part of the people, hold 
Mcvereign powet^ The people of Athens were formerly 
an exaniple of the first kind of republic, and governed 
themselves by primary assemblies of the people, a mode 
which could only be adopted where the people were 
chiefly citizens, and inhabitants of one capital city. In 

1 Cmbbe, JohnsoD. * Vattel, p. 36^ 27. 

' Supreme Court ; 2 Dallas, p. 304. ^ Montesquieu, book 2d, chap. L 
^ Maateequieu, Spirit oi Laws, book ^, di^v* ^* ^ \^«av« 
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modem times the United States are an example of the 
same kind of republic, with this difference, that the peo- 
ple do not govern themselves by their assemblies, but 
by deUgtUeSf or through the principle of representation* 
An example of the second kind of republics may be 
found in Venice, Genoa, and the Dutch States,^ in all of 
which a part of the people, either absolutely or limited- 
ly, exercised the authority. The difference between 
these kinds of republics will be understood from the 
following definitions. 

8. A DsMocBACT, — ^is when the sovereign power is 
in the hands of the whole peopled The term Democracy 
is derived directly from the Greek word Demosj signi- 
fying the people, . 

9. An Abistocbacy, — ^is when the sovereign power 
is in the hands only of a part of the people.^ This word 
is likewise of Greek derivation. It is compounded of the 
adjective Aristosj signifying best or ioisestj and KratoSy 
signifying power or stir^ngth; the whole word signifies 
that form of government in which a few of the wisest 
and best govern.^ Both Democracies and Aristocracies 
are Republics,^ 

10* A Pabty, — ^is aof number of persons confeder- 
ated, by a similarity of objects and opinions in oppo- 
sition to others." An illustration of this may be found 
anywhere. In England, the whigs and tories are two 
great parties, which have long divided the nation. In 
France, during the revolution, the jacobins and royalists 
were violently opposed. On the continent of Europe 
generally, there are the parties of the Uberals and 
ahsolutists. In the United States, the federal and 
democratic parties divided the country, till the termina- 
tion of the last war. 

1 Mardn, p. 39. * Spirit of Lawe, book 2d, chap. IT. * Idem. 

* This was the original meaning ; but, like other terms, it is confounded 
in the using. Aristocracies are seldom either the best or the wisest. 

* Both Athens and Genoa were npublica— the ftrsi cl d^raoexAK^ vA 
lint BtoMd MB aristacracy, ^ Lockfi. 
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11. A Faotiok, — ^is any number of persons, whether 
majority or minority, confederated by some common 
motive, in opposition to the rights of other persons j^ or to 
the interests of community.^ The difference between 
j^rty ^ii<difactiQn then is, that the former is a difference 
4^ principley Biod is founded on a general or pubUe object, 
the latter may have any motivej however personal or 
selfish^ and be directed towards any end, however little 
conaected with the public welfare. Thus, two divisions 
of the people differing as to how the government shall 
be administered, are parties; but a section whose object 
is to keep one portion of the people from the enjoyment 
of power, or to aggrandize an individual, or to dtoide 
among themselves all the offices of state, is a, faction^ 

12. hBGnauLTUREy — is ihelauHnaking potter.^ Thus, 
in a Republic, it is that branch of the government in which 
the people have vested the power to make laws. 

13. Congress, — ^is a meetipg for the settlement of •m- 
tional affairs, whether relating to one or more nations.* 
In the United States, the national legislature is called the 
Congress; in Europe, i^ conference of different powers 
by their ministers, is called a Congress ; as the meeting 
of ambassadors at Laybach was called the Congress of 
Laybach. 

14. LEGiBLA.TiyB,-^that which relates to law-making,* 
15* ExBcuTivE, — that which relates to the execution 

of the laws.* Thus, the chief officer of the government, 
whether he be called King, President, or Governor, is 
denominated the Executive, — ^for on him, in most cases, 
the constitution devolves the duty of executing the laws, 

16. Judicial,^ — ^that which relates to the fldministra- 
thn of justice. Thus, judicial duties are those which 
devolve upon the judges, who have to decide upon what 
is law, and to adjudicate between private rights. 

17* Statute Law, — ^is the express written wiH of 

I Federalist ' Johnson* * Ideook ^ XdABOu 

*Jdem, ^Idem. 
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tfie Legulahtrej rendered authentic by prescribed forms. > 
Thus, the statutes of Ohio are the laws enacted by the 
Legislature of Ohio. It follows, from this definition in 
connexion with those of Constitution and Legislatutej 
4hat statutes can be binding only when, 1^, they are 
executed according to the prescribed forms; and 2c22y, 
when they are consistefU tcith the constitution; for^ the 
constitution bemg the fwndameMfd law, created by the 
people themselves, all other laws are inferior to it, 

1 8. Common Law, — ^is that body of principles, usages^ 
and rules of action which do not rest for their authority 
•upcm the. ^positive will of the legislature.* In other 
words, it consists of those custwns and rules to which 
time and usage have given the sanction of law. Of 
such, it is plain^ must be the great body of the laws of every 
people; for the rules e-business and the usages of society 
9xe so variable and complicated, as to be incapable of 
being made permanently the subject of statute law> Th^ 
voiU o£ the legislature being, however, under the limita- 
tion of the constitution, that of the ^op2e^ statute law is 
superior in force to common law ; and wherever they are 
inconsistent with each other, the latter is abrogated by 
the former^* 

1 ^ A GoBFORATioN, — ^is defined to be a body poUtio^ 
having n.commdi^^eal.*^^li is an artificial, or poUtiad 
person, maintaining a perpetual succession,'^ by means of 
several individuals^ united in one body through a com«> 
m(»i seal. They have a legal immortality, except so far 
as they are limited by the law of their creation. TheSd 
were originally created for purposes of charity ^ trade> 
and education; but are now used for all purposes in which 
it is wished to transmit a comnCion property* Thus^ all 
banks, turnpike companies, colleges^ and chartered so^ 
cieties are examples of corporations. 

1 Kent's Comm. 1 vol. p. 319. ^ Idem. 1 tol. 439. 

. s Blacki Coram. 1 vol. p. 89. ^ Johnaoa. 

* JBlack. Comm. 1 vol, p, 467* 
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20* Chabteb, — ^is the.oc^ creating' die corporatkniy 
or separate government^ or the privileges bestowed upon 
a community, or a society of individuals.^ It is derived 
from the Latin term charta, signifying a writing.^ 

21. A Court, — ^is defined to be a place wherein 
justice is judicially admijugtered,* In our country, and 
in the New-England States especially, Ck)urt has some- 
times had another signification, that g£ the legislative 
body; thus, the General Court of Massachusetts is the 
legislature. The former is, however, the correct mean- 
ing. 

22. Municipal, — ^relating to a corporation. Munici- 
pal laws are dvil or iTdemal, in opposition to national or 
external laws.^ Thus, laws relative to the descent .of 
property are municipal laws; but laws relative to'War, 
the army, and navy, are external and national. 

23- Jurisdiction,-— is extent of legal power.* Thus, 
a court has jurisdiction over certain things, as all sums 
over a certain amount, when its legal authority extends 
over them. A government has jurisdiction over a cer- 
tain territory, when its power extends over it. 

24. Imfsachment, — ^is a public accusation, by a body 
authorized to make it.* Such were* the charges pre- 
ferred by the British House of Commons against Wai^ren 
Hastings, Governor-general of India; and in this country 
by the House of Representatives, against Samuel Chasoy 
one of the judges of the Supreme Court. 

25. Verdict, — is the true saying of a jury.' > It is 
the answer which a jury make to the court and parties, 
when the plaintifi* and defendant have lefl the cause to 
their decision. 

26. Judgment^— is the sentence of the law pro- 
nounced by the Court.* 

27. Crime, — a crime, or misdemeanor, is an aot 

1 BIttck. Comm. 1 vol. 109. * Sullivab Polit. ClsH-Book, 49. 
s BJack* Comni. 3 vol. p. 23. « Stoiy's Comm. 159. • Johami. 



ctHnmitted, or omitted, in violation of tbe public lmb9f 

either forbidding^ or commanding it.^ A crime is a vio* 

lation of the duty to society, in its aggregate capacity ; 

while a private wrong, is a violation of the duty due to 

an indioidual. Crime is a doUy or legal term, signifying, 

not a moral wrong, but, a legal wrong. Thus, a man 

may have committed a gi'ieat moral wrong, without being 

a criminal; and so, he may be a criminalj without being 

a moral ofiender,-— in the legal Bense, fcdsehood on the 

<me hand, and killing game at certain seasons on the 

other. 

28. Tbsasoii. — Treason isdefined by the United States 
Constitution to bef'-4emfing toar against ihemy or, in ad* 
hering to ^eir enemies, — gwing them aid and comfort.^ 
The government of the United States is believed to be 
the only one which defines precisely, the crime of treason; 
and, without that definition, the president Montesquieu 
said, liberty could not exist. 

29. Fjblony,— 4s defined to be any species of erimCf 
which occasions a. forfeiture of lands and goods,* Fe- 
lony, in common speech, however, signifies a capital 
offence. It may legally include others. 

30. Kefrieve^^ — A reprieve is the withdrawal of a judi* 
cial sentence, for a time, so that its execution is suspended,* 

31. BiPiiOMACT, — signifies the intercourse which id 
carried on between different nations by means of their 
ministers, or agents.* 

32. RsvoitUTioN,-— is a ludical change in the govern* 
ment of the country. It may be made in various ways 
■ — ^by force and blood, as in France, 1792, by the expul- 

\ sion of one fiimily and settlement of another, as in 
»io- I England, 1688, and in France, 1830; or by a separation 

' of one part of a country from another, as in the United 
Mi k StateH, in 1776. Thus, also, all acts in opposition to 
the laws, and which are not legitimate under the consti* 






> 4 BlackiL 5. * Conaitotion United States Couit, 3 ^«c. ^\. 
USOadisLlf^ Uid0Bu394. « SulHvaa^i Pom.€\aM-^wJlh^a&» 
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1 

tution, aM rewtUoianaryf becauae their tendency is the 
overthrow of the latos, 

33. £x F06T FACTOb-^An ex post facto law is a r^ 
trospectwe crimirud law. A retrospective law is one 
which acts upon things aireadiy doncj and not merely 
upon those which are to be done* An ex postfado law 
makes something criminal which was not criminal tDhen 
done^ ThuS) if the legislature should pass an act^ de** 
daring that all persons who had not attended church last 
year «hould be impriscmedy that law would be unconsti'^ 
iutional, because ex post facto. But if the legislature 
iriiould pass an act tbat those who had attended militia j 
duty last year should be excused from paying taxes^and 
those who had not should not be flo excus^, such a law j 
would be reirospecUne^ but not ex postfacto, because not 
crkninal^ An ex post facto law makes past acts crvmt' 
no!) which were not so h^ore} 

34- A Bill of ATTAiND]BKy-*^is a special act of the 
legislature^ inflicting^ capital punishments upon persons L 
supposed to be guilty of high offences^ such as treason ; 
and felony 9 without any conviction in the ordinary course u 
of judicial proceedings.^ If it inflict a milder punish* I j 
ment, it is called a bill of pains and penalties^ \^ 

S5* A Bux^ — ^is a term used in legislation^ and sig^ i \ 
nifies the written form of a. legislative act proposed to be j^ 
passed^ ^ 

36. Revknue^ — -is the money raised for the uses of 
govemmet^. It may be derived from various sources; 
but must be raised by the public consent, and converted ^ , 
to public uses. 

37^ A TRXAT7y-^is an agreement hehoeen independent 
nationsj and by the laws of nations, can be made only | 
by the sovereign power^ and is binding on the whole com- I 
munity.' I 

36. NATUBALixATioN^^-^is the ac^, by which a/or^^itef ; 

' Story's Comm. 212, 213. « Idem^ 211. ^' 

^IBIacksL ;257— Puff. Lawb of I%ataus>.^f:\i.^^«»x.^ / 
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is made a eUizen, The law, by whiek thisr is pennitted, 
is called a ruOurdUzoHon Jaio; and the acts by which a 
party avails himself of this- law are fke natundization. 
America is believed to be the only country, where a 
general law is enacted for this purpose. In England, and 
most other countries, it may be done, as a matter of 
special favor ; but, even then, the privilege never extends 
so far,, as to make a foreigner eligible to the higher of- 
fices of state. ^ 

39. Bankruptcy,^ — is the a^of becoming a bankrupt 
Bankrupt^ hankruptcyj and bankrupt latMj are legal 
terms,, signifying a particular kind of insolvency, or fiiilure 
to pay one^s debts. In common speech,. one who cannot 
pay hia debts, is a bankrupt, — but it is not so in law. 
Thus, by the law of England, & bankrupt is a trader^ 
who secretes himself, or does other acts tending to de- 
fraud his creditors.^ In the United States, no general 
bankrupt law has been made ;- but, were there one, a bank- 
rupt would be one defined and described by that law. 

40- Test Act, — Religietis test; these are also legal 
terms, and refer to certain legal acts of past times. A 
Tesi Ad is one, which requires all public officers and 
persons becoming citizens, before they can enter upon 
their duties, to subscribe to certain religious opinianSj 
and perform certain religious acts. By the Constitution 
of the United States, this is expressly forbidden. But, 
under all other governments, something of -this kind is 
required ; thus, by the statutes of England, all eivU and 
ndUtarj^ officers^ are required to make a declaration against 
transubstantiation, partake of the Sacrament of the Lord% 
Supper, and obtain certificates of the same, before they 
can enter upon any such office.' 

41. Thk Baixot, — signifies the'fraU,^ or ticket,, by 

1 1 Blackst. 374. 

> This is the definition; but tlM bankiupt is, now, one who hofuriljfy 
as well as fraudulentlj fails, and gives up bis property to his cxediumc— 
2 Blackst. 47J. 

^Idam. SS^Wat, 25^ oh, 2. « Johnwa. 
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which peisons vote at an election. To haUot signifies 
voting by ballot j u e. by ball, or ticket. Formerly, 
voting was altogether fdvd voccj that is, by the voicef—' 
the elector designating by name the person voted for; 
now, elections are generally made by baUot. Xhe name 
of the person voted for is written on a ticket, and depo- 
sited in a box. 

42< QuosuH, — is such a number of any body as is 
necessary to do business.^ Thus, when it is said there 
shall be eleven directors of any institution, and seven 
shall constitute a quorum, seven is the number necessary 
to do business; and unless the contrary is expressed, a 
majority of a quorum only is necessary to a decision. 
Hence it often happens, that less than a majority of the 
whole decide important questions. 

43. Majokity and Minority. — ^A majority is any 
number greater than one half, and a minority is any mm' 
her lets than one half. One half^ then, neither .consti- 
tutes a majority nor minority ; and, if a public body were 
eo constituted, as to have an even number, with equal 
division of opinion, and no chairman, there never could 
be a majority, and consequently, no posUioe actum. 
This has been the case in some public bodies, and is 
always attended with difficulty. 

44. A Plurality, — ^is to have more than another 
number, though not always to have a majority of all the 
given numbers. Thus, when there are several candi- 
dates at an election, one may have a plurality^ though 
not a majorUy; for he may have more votes than any 
one, though not more than all put together. 

45. Indictment. — ^An indictment is a written accuaa" 
tion of one or more persons, of a crime or misdemeanor, 
preferred tOy and presented upon oath, by a grand jury.' 

46. A Grand Jury, — ^is a number of men not less 
than twelve, nc^ more than twenty-three, selected from 
the peoplein ihe body of the county, to enquire into of- 

I /ofanwn. s 4 BteddL Cqweeu^QSL 



IS ^^inflt tbe states.' They are iDEtructe<l by the 
: in the matters pertaining to their enquiries, and 
withdrawto receive iodic ttnents,iwhich are jjre/m-ed 
em, in the name of the ttate, but at the tint of a 
vte prosecutor? Atler an examination, such of the 
as are found correct, are endorsed " A true Bill," 
gned by the foreman ; and hence becomes an o^ial 
isatiou, to be rebutted only, by proof at the trial. 
7- Taxbs. — ^U coittrtbuttoiM imposed by the govem- 
t upon individuals, for the service of the state, are 
3d toavf, by whatever name known.' Thus, tbe titheB 
ised upon the people of England for the support of 
■ch government is a tax: so also imposts, duties, ei- 
B, itc^ ore tELxes. 

8. A Lboai. Texdkx, — is the lettder of such an 
:le as the law reqmrea to be made, in pajprnent of a 
. In the United States, gold and titver coin is the 
I Under; aod the slates are forbid making anything 
a tender; but it is not so in many countries, nor has 
(rays been so in this. 
Blacfctt. 302; ■ 4 BUckn. 303. * 2 SmtjU Comm. 419. 
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CHAPTER I 



OSIGIN OF THE COKSTITUTION OF THE UNITBD 8TA1 



{ 1. The continent of North America was chi 
settled by emigrants from Great Britain. The jari& 
tion over the new region, as well as the title to its hu 
was claimed by the mother country^ under the coloi 
discovery and conquest. Hence, to acquire the righ 
property, as well as to sustain themselves against o| 
sition, the authority of Great Britain became necess 
to the early colonists. This was given in the fom 
grants and charters, to companies and large propriet 
Such was the grant of the territory of Massachusett 
the Plymouth Company, and of Maryland to Lord B; 
more.* 

,{ % Hiere were originally three different form 
government in the colonies, viz. — The Charter, the 1 
prietary, and Royal Governments. The Charter Gov< 
ments were confined to New-England; the middle 
southern colonies were divided between the Propriet 
and Royal Governments. 

i 3. The Charter Governments were' composed c 
Governor, Deputy-governor, and Assistants, elected 
the people; these, with the freemen, i. e. citizens of 
colony, were to compose the "General Courts," wl 
were authorized to appoint such officers, and make s 
laws and ordinances for the welfare of the colony ai 
them might seem meet. These first forms of govc 
ment on New-England contained the same princi| 
as, and were doubtless the origin of, our repubU 
ipy»tem. 
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. f 4* The PFoprietary^ governments were those of 
Msirylandy Pennsylvania, the Carolinas, and Jersey. 
Part of these soon became royal governments. In the 
proprietary governments, the power of appointing officers 
and making laws rested in the proprietors, by the advice 
and assent, generally, of the freemen. In some of them, 
as in the Carolinas, singular irregularities were found. 
In all, great confusion took place. 

} 5. In the royal' governments, which were New- 
York, Virginia, Georgia, and Delaware, the Governor an4 
Council were appointed by the crovm; and the people 
elected representatives to the colonial legislature. The 
Governor had a negative in both houses of the legisli^ 
ture; and most of the officers were appointed, by the 
king. 

} 6* Thesediflferentgovernments, operating also upon 
a people of different habits and manners, as the Puritans 
of New-England, the Cavaliers of Virginia, and the 
Quakers of Pennsylvania, produced many diversities of 
legislation and political character. Notwithstanding 
these, however, the necessities of a common danger 
from hostile tribes of Indians, and of a common interest 
from similarity of circumstances, soon induced a union, 
or confederacy of the colonies. Those of Massachusetts, 
Plymouth, Connecticut, and New-Haven, as early as 
1643, formed a league, offensive and defensive, which 
they declared should be perpetual, and distinguished by 
the name of the United Colonies of New-England* This 
confederacy subsisted for forty years, under a regular 
form of government, in, which the principle of a del^ 
gated congress was the prominent feature. 

} 7. A congress of commissioners, representing New* 
Hampshire, Massachusetts, Khode Island, Connecticut, 
New-York, Pennsylvania, and Maryland, was held at 
Albany, in 1764* This convention' unanimously re^ 

I Pitkin's CivU Histoiy, p. 55. • Henu V. 11. 

'^ KeDl's Comnup, 19lf 19!l 
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solved, that a union of the colonies was absolntely ite- 
cessary for their preservation. They proposed a gen- 
eral plan of federal government, whidb, however, was 
not adopted. 

} 8. In October, 1765, a congress' of delegates from 
nine states assembled at New-York, and digested a bill 
of rights on the subject of taxatioD. 

{ 9. In September, 1 774, an association of twelve 
states was formed, and delegates' authorized to meet and 
consult for <&« common wdfare. 

i 10. In May, 1775, the first congress' of the thir- 
teen states assembled at Philadelphia f and in July, 1770, 
issued the Declaration of Independence. 

{ H. In November, 1777, Congress agreed upon the 
celebrated Articles of Ck)nfederation, under which the 
United States successfully terminated the Revolution. 
This was the first formation of a genera) government of 
all the states, and continued till the adoption of the Con- 
stitution in 1788. This, however, had inherent defects, 
which lR)rced the states to the adoption of the present 
system* During the Revolution, the pressure of an ur- 
stant and eonmion danger kept the states in a close union, 
and incited them to make all posi^ible efforts in the conh 
nK» defence. When that was over, however, mutual 
jealousies and separate interests, weakening the common 
bonds, soon proved the utter insufficiency of a mere 
confederacy for the purposes of national government. 
Then it was that the ablest heads and the purest hearts 
in the nation exercised their faculties in devising a new 
and better form oC government. General Washington, 
in June, 1783, addressed a letter* to the governors of 
the sev^nl stales, in which he says, <<There are four 
things which I humbly conceive are essential to the weU- 
beingj Inoiy even venture to say, to the existence of the 
United States as an independent power. 1. An indu- 

'KenVs Comm, p. 1931' 'Idem. 195. 

'AlanbaU^B SAie of Waihincton, v<A. S^ c. \. ^ 4^« 
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toluble union of the states under one federal head. % 
A sacred regard to public justice. 3. The adoption of 
a proper peace establishment. 4* The prevalence of 
that pacific and friendly, disposition among the people of 
the United States which will induce them to forget their 
local politics and prejudices.^ 

i 12- Under the first head he remarked that, <<It is 
(Kily in our united character that we are known as an 
empire, that our independence is acknowledged, that our 
power can be regarded, or our credit supported among 
foreign nations. The treaties of European powers with 
the United States of America will have no validity on a 
dissolution of the Union. We may find by our Own 
unhappy experience, that there is a natural and neces^* 
sary progression from the extreme of anarchy to the 
extreme of tyranny; and that arbitrary power is most 
easily established on the ruins of liberty abused to li- 
centiousness.'' Such were the sentiments of Washing- 
tojt, and such were those then of the nation. 

§ 13. In January, 1786, the Legislature- of Virginia 
recommended a meeting of cmnmissioners from the 
several states to review the powers of government. 
The delegates of five states met at Annapolis, but ad- 
journed, proposing a general convention at Philadephia. 

} 14- In 1787, the convention of delegates &om twelve 
states was convened, andafler much deliberation, formed 
the present Constitution of the United States. 

(1^- ^y resolution^ of the convention^ it was directed 
to be carried into efiect when ratified by the conventions 
of nine states chosen by <<the people thereofl^' That 
ratification, after much opposition, scrutinizing discus- 
sion, and the adoption of several amendments, it finally 
received, and all the states, eventually assenting to its 
provisions, became members of the Union. In 1789 it 
went into practical operation, and from tha^ period to 
this, more than forty years, has withatood \m^!b»xi&!A 

.litfanfaali'* Wash. vol. 5,p. 139. 
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the various violent influences of local feucis, opposuig' 
interests, domestic insurrection, and foreign violence. 

{16. We have seen that, at several different periods, 
viz. 1643, 1764, 1765, 1774, 1777, and in 1787, the 
territories composing what is called the United States, 
formed associations for the purposes of a common go- 
vernment and general welfare. Let us now examine 
how these were originally constituted,^ and in what man- 
ner modified i>y time and experience. 

{ 17. By the articles q€ confederation made in 1643, 
between the colonies of Massachusetts, Connecticut, 
and New-Haven, it wais expressly declared to be a 
league^ under the name of the United Colonies of New- 
England. The chief points in this confederation were, — 
1st. That each colony should have pectdiar jurisdiction 
and government vMin its own limits* 2d. That the 
quotas of meti and money were to be furnished in pro- 
portion to the popidationj for which purpose a census 
was to be taken from time to time of such as were able 
to bear arms. 3d. That to manage such matters as 
concerned the whole confederation, a Congress of two 
commissioners from each Colony should meet annually, 
with power to weigh and determine all affairs of war 
and peqcey haguesj aids, charges, and whatever else 
were proper concomitants of a confederation offensive 
and defensive; and that to determine any question, 
three-fourths of these commissioners must agree, or the 
matter is to be referred to the General Courts. 4th. That 
these commissioners may choose a president, but that 
such president has no power over the business or pro- 
ceedings. 5th. That neither of the colonies should en- 
gage in any war without consent of the general com- 
missioners. 6th. That if any of the confederates 
should break any of these articles, or otherwise injure 
any of the other confederates, then such breach should 
be considered and ordered by the comnu8sioner» of the 
Mer colonies* 
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{ 1.8^ Now it will be observed that this confederacy 
vas, by agreement, a mereleague, fr<Mn motives of amity, 
for objects of general offence and defence. As stuAy it 
was as ^ood a model as any which history presents us; 
but 4u a goeemmenty it w^ utterly inefficient: its prin- 
cipal defects in the last point of view were, 1, The want 
of an Executive, without which it ceuld. never act 4M a 
ithole. All the acts of ike commissioners had to be en- 
forced by each separate colony-: they did not act upon 
individuals^ 3. The want of a General Judiciary, by 
which offences arising between the several members, 
or against Uie whole confederacy^ might be taken cog- 
nizance o£ 3d. The want of any general power to 
obtain credit or emit money* In short, this league did 
not pretend to be a government!, and was deficient in 
nearly all the attributes of sovereignty. 

i l^ Upon the laat provision, that providing a reme 
dy for breaches of the league by one of the confeder 
acy, it is worthy of remark, that it never entered into 
the heads of people 4henj that it was possible for oner ^ 
party to a compact to make itself Judges of its own 
hreaehes ^ iU aa the contrary, it was provided that 
such i>reaQh)es should be judged of by ike other members 
4ff the c^nfederaity^ It was reserved for a much later 
period of history-, and it would seem for far more inge- 
nious men, to divine a mode by which a party to a con- 
liact <:an at once make itself a. judge of its own viola 
tions of it, and invalidate at pleasure its provisions. 

\ 20. The next plan of association was that formed 
by the commissioners who met at Albany in 1 754. It 
was not accepted by l^e mother country, but may serve 
to show what progress in ideas of government had then 
been made by the colonists. It is remarkable that the 
scheme proposed did not purport, like the other^ to be a 
league, or confederation, but a plan for one general gcm^ 
ernmei^* Its principal provisiau« were, — 1. That the 
general govemmout should be odvnini^red \>^ u. Y^^iv 
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dent-general appointed by the crown, and a grand coun- 
cil chosen by the representatives of the people in their 
general assemblies. 2. That the council should be 
chosen every three years, and shall meet once each 
year. 3. That the assent of the president be necessary 
to all acts oi the council, and that it is his duty to see 
them executed. 4. That the president and counciJ 
may hold treaties, make peace, and declare war with 
the several Indian tribes. 5« That for these purposes 
they have power to levy and collect such duties,, imposts, 
and taxes as to them shall seem just. 

} 21* It will be seen that this was a much nearer 
approach to an organized government than the con- 
federacy of 1643. It provided for a strong exeeutioey 
but. was without the sanction of a general judiciary, and 
made no provision for regulating the currency. 

} 22. We come now to the articles of confederation. 
During the early part of the Revolution, the powers of a 
general nature were executed without question or 
hinderance by a \K>ngress of d^uties from the several 
states. Patriotism and a cotnmon danger absorbed all 
other principles, and made ordinary ties unnecessary* 
A universal opinion, however, prevailed in &vop of 
union, and afler much deliberation, Congress in No 
vember, 1777, agreed upon the articles of confederation* 
They were, after various delays, ratified by the different 
states; th^ principal objection beii^ in respect to the 
wild lands, which were claimed by several of the states, 
but which others urged should go to bear the common 
burthen. In the sequel, these lands were n<;^ly ceded 
by the states who held them, to the coounon benefit of 
the Union. 

} 23. The Articles of Confederation provided,*-— 

1st. That the style of the Confederacy should be the 
"United States of America." 

2d. That e^ch state should retain its sovereignty, 
'Journal of CoDgnss^ vol. 3, p. 475, %\'VL«Q^%^WKa.YSV. 
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dependence, and such rights as were not delegated to 
e general Congress. 

3d. That the object of the league was the general 
elfare, and the common defence against foreign ag- 
ression. 

4th. That the citizens of one state shall have the 
rivileges of citizens in another, and that full &ith and 
redit shall be given to the records, acts, and judicial 
roceedings in another state. 

5th. That for the management of the general inter- 
sts, delegates shall be annually appointed to meet in 
kmgress, — each 9tate having not less than two nor 
K>re than seven ; and that in determining questions in 
kmgress, etich state shall have one vote. 

6th. That no state shall, without the consent of Con- 
ress, enter into any treaty or alliance with any for- 
ign power or nation, or with any other state ; nor lay 
ny imposts or duties interfering with any stipulations 
ontained in any treaty made by Congress; nor keep 
ny vessels of war or armed forces in time of peace, 
except such as Congress may deem necessary; nor en. 
rage in any war without the consent of Congress, un- 
ess the state be actually invaded, or the danger immi- 
lent; nor grant letters of marque, unless such state be 
nfested with pirates. 

7th. All charges for the general welfare shalt be 
le&ayed out of a common treasury, which shall be 
levied in proportion to the value of land within each 
state. 

Sth. The ^United States in Congress assembled^^ 
shall have the exclusive right of making peace and war; 
entering into treaties and alliances; granting letters of 
marque, and establishing courts and rules for the trial 
of piracies ^nd felonies, and determining questions in 
relation to captures; and that the Congress have the 
power to determine all questions and diSexenc^^ \^- 
iween two or woro statesj concerning any cowL^e ^\»X- 

4 
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ever, wkich aathority shall be exercised by instituting* 
a court in manner and form as provided, where judg- 
ment shall be final and decisive; and that they have 
power 4o 'fix the standard of weights, measures, and 
coin; establish Post-offices and commission Officers; 
that they shall have power to appoint a committee of 
the states, and such oUier civil officers as may be ne- 
cessary to manage the general afiairs of the United 
States under their direction; to elect their President; to 
fix the suras of money to be raised; to borrow money 
and emit bills of credit; to agree on the number of for- 
ces to be raised, which are to be distributed among the 
states in proportion to their white inhabitants ; that ^the 
United States^^ shall not exercise these powers, unless 
nine states assent to the same, nor shall any question 
except that of adjournment be determined unless by the 
votes of a majority of the states. 

9th. It is fUrther provided, that the committee of the 
states, or any nine of them, shall be authorized to exe- 
cute, in the recess of Congress, such of the powers of 
Congress as the United States, or any nine of them shall 
think proper to vest them with. 

U)th. All debts contracted under the authority of 
Congress shall be deemed and considered as a clmrge 
against the United States, for which the public faith is 
pledged. 

11th. That every state shall abide by the determinor 
Hona of Congress upon the questions submitted to it, 
and ttie union shall he perpetual, 

{ 24. Such is a synopsis of the articles of confed- 
eration, under which the United States terminated the 
war of the Revolution, and continued till the adoption 
of the Constitution. It will be remarked, 

1. That tibe states still assume the style of a league 

or confederacy, and that, 2dly, they had notwithstanding 

granted ttwtiy many attributes of sovereignty, even 
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rreater than those proposed to be vested in the Presi- 
ient and Council by the plan of 1754. 

} 25. This Confederacy had many obvious and pal- 
pable deficiencies, as a government, principally^, how* 
ever, in the mode and process of its administration. 

1. There was still wanting an Executive in fono, ^ 
though nearly all its powers were granted to Congress 
and the <<committee of the states.'^ 

2. No general Judiciary was provided; yet they. had 
gone so far as to provide a Marine or Admijralty. Court, 
and a general tribunal to settle conflicts and. disputes 
between the several states. 

3. The great deficiency was, that the acticlea of con- 
federation did not act upon individwdsy but upon the 
states; and that to raise men and money,, it was neces- 
sary to act through the medium of many distinct go- 
vernments. 

} 26. By a comparison of the original association of 
1643, the plan of 1754) and the articles of confedera- 
tion, we find that the minds of the colonists had gradu- 
ally tended fi*om the notion of separate sovereignties 
to that of a general and united government. Each 
change, founded on experience, Jmd given additiandl 
strength to the confederacy. Thus the association of 
1643 was a simple league, existing by means of trea- 
ties, and exercised through commissioners; and though 
possessing many of the attributes of sovereignty; holding 
them only through an alliance. The plan of 1754, 
though not adopted, was that of a general government, 
and had a strong executive. The articles of confeder- 
ation, though reverting back to the form of a confedei> 
acy, greatly increased, in theory, the powers of govern- 
ment : For example, it superadded to the powers of for- 
mer Congresses, those of emitting bills of credit, estab- 
lishing Marine Courts, and judging between the states. 
Under this confederation, the United States, V^ >&i<& 
j>eace ofJ78S, achieved their separate and mde^xA^enA 
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existence as a nation. Yet, we have already seen, it . 
was found insufficient for the purposes of a stable go- I 
yemnient,'and how, in 17879 the present Constitutioii 
was formed and adopted. 

{ 27* In this chapter we have established these pro-' 
positions: — 

1st. That the idea of a union of the colonies origin- 
ated in the very earliest stage of their existence. 

3d. That their idea was that of a government exer- 
cised for the general welfare^ and founded upon a rep- 
reaetdation of the peopU, 

3d. That for this purpose they from time to time 
^Hined leagues and confederacies. 

4th. That these associations were made doser and 
strangeTj as time and experience progressed. 

dth. Lastly, that they were all merged in the ^mote 
perfect union^^ and general government formed by the 
Convention of 1787* 
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PREAMBLE. 

} 28. Ws, the People of the United StateSjin order to 
form a more perfect fmton, establish justice^ ensure domes- 
tic tranqvtUiiyj provide for the common defence, promote 
the general welfare, and secure the blessings of liberty to 
ourselves and our posterity^ do ordain and establish this 
Constitution for the United States of America. 

} 29. In this preamble are asserted,-^ Ist, the power 
making the ConstitMlion, "We the People,'* &c.; 2dly, 
the objoet for which it was formed, the more perfect 
union, general welfare, &c.; 3dly, tho subject, of it, 
the United States. 

i 30. The first position, that <<We the People do or* 
dain,*' &c., is the foundation of the most soleihn inijuiry 
which ever agitated the American people, — whether 
this phrase be a mere nullity, or whether the Constitu- 
tion was indeed formed by the whole people! 

(31. It is one of the rules^ for interpreting laws, that 
they must be understood according to the context,, i. Ow 
the whole must be taken in connexion. This passage 
will, therefore, be better understood when we have re- 
viewed the entire Constitution. The preamble throws 
light upon the instrument, and the instrument upon the 
preamble. It is sufficient to remark here, that the 
terms used are in perfect accordance with the mode 
by which the Constitution was ratified: this was by con- 
ventions^ of the people, and not by the legislatures ^1 

' Blackstone'B Comm. 59. « 2 Pitkitf 8 C *wV\ B.»\« ^. ^^* 

4* 
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the- states. On the other hand, the convention^ which 
formed the Constitution was composed of delegates cho- 
sen by the state Legislatures. The necessary infer- 
ence is, that the stateSy in their officia,l capacity, pro- 
posed the Constitution, and the peopUy by ratifying it, 
gave it authority: it is thereto a government founded 
hy separate states^ but receiving its sanction and vaUdUy 
from the whole people, 

i 32* 2d. The objects proposed are exactly consist- 
ent with this idea. A perfect uniony and a government 
legislating for the general welfare^ are incompatible 
with separate and independent sovereignties. The terms 
independence and sovereignty, used in relation to mat- 
ters of government and politics, must of course be un- 
derstood in a political sense, and according to our defi- 
nition. There are some common acceptations of these 
terms in which a much lower importance is attached to 
sovereignty. Thus, a man may be perfectly sovereign 
in his own house, and yet be subject to the laws of so- 
ciety; An animal may be utterly independent of an- 
other animal, and yet a member of, and subject to the 
laws of, the animal kingdom. In this sense the states, 
considered as composing a society, are sovereign and 
independent in their domestic and municipal relations. 
These terms, in their political sense, have a higher 
meaning: as applied to nations^ independence does not 
admit of a close union, nor sovereignty of another go- 
vernment legislating for the general welfaTe. 

THE CONSTITUTION. 

} 33. The Constitution of the United States contains 
seven articles, — to which were added several miscella- 
neous amendments. 

Article 1st. Relates to the Legislative Power. 

Article 2d. To the Executive Power. 

Aiticie 3d. To the Judicial Power. 

» Pitkin's CWVl H\*t, ^. ^\^. 
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Aiticle 4th. To the vaUdUy of Public Acts and Re- 
cordsj — the rights ' of CUizenshipj — the admission of 
new States f — and the forms of State Gcoemments, 

Article 5th. Relates to the mode of amending the 
Constituticm. 

Article 6th. To the national /at(A and the hinding 
force of the Constitution. 

Article 7th. To the mode of its ratification. 

{ 34- That we may have an accurate view of the 
Constitution, not merely as it is written, but as it has 
been construed, and acted upon by the various depart- 
ments of the government, we shall take these Articles 
up by sections, and consider them in connexion with 
judicial and other decisions upon them. 

ARTICLE I. 

} 35. Section Ist. All legislative powers herein 
granted shaU be tested in a Congress of the United 
States^ which shaU consist of a Senate and House of 
Representatives, 

i 36. Whenever power is vested in a representative 
body, it is usually divided between a body of direct rep- 
resentatives and one more remote and differently con- 
stituted. Thus, in Great Britain, the legislative power 
is vested in the Commons and the House of Peers ; so 
also in France, the House of Deputies and the Peers ; 
so also the legislative power of the several states is 
similarly vested in two houses. The provision is a 
wise one, in rendering measures less precipitate, and in 
removing one portion of the Legislature from the im- ' 
mediate action of popular passion, while it renins it 
within the ultimate influence of the people. 

{ 37. Sbction 2d. First clause. like House of Rep- 
resenjtatives shaU be composed of members chosen every 
second year by the people of the se/vereX <tate«; oauL the 
eUaors in each ^UUeshaU have the fuoli/icationa requu^ite 
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for deetort of the most numeroui branch of the staU 
Legislature, \^ 

\ 38. About the frequency of elections there has been it 
much dispute. . In England, the period for which a re- % 
presentative is chosen is seven years ; in some of the \ 
states it is two, and in some only six months. In the ^ 
Constitution it is fixed at two years, as being a period ^ 
sufficiently long to give the people some tim6 for reflec- ■ 
lion, and yet sufficiently short to secure the responsibility ■ 
of the representative. ,^ 

As the dectorsof the different state Legislatures varied ^ 
materially, it was thought proper that the representatives oi 
from each state should be chosen by the people, in the ^ 
manner they had appointed for the choice of their own 
legislature. 

{ 39. 2d clause. No person shaU be a represeniatm ,■ 
who shall not have attained to the age of tweniy-fiee yearsj J ' 
and been seven years a citizen of the United States^ aitd '^ 
who shaU notj when electedy be an inhabitant of that state ^ 
in which he shaU be chosen. ^ 

} 40. The propriety of requiring a seven years' citizen- 
ship cannot be doubted; aliens cannot be regarded as a ^ 
part of the nation; and length of time, as well as natu- 
ralization is required, to make them acquainted with the 
interests of the country. 

{41* A representative must be an inhabitant of the 
state from which he is chosen. In respect to this provi- 
sion, a question has arisen, whether a man residing at the 
seat of government in his official capacity ceases to be a 
legal inhabitant of the state of which he was a citizen! 
It was decided in the case of Mr. John Bailey,* a repre- 
sentative from Norfolk district, Massachusetts, who had 
for several years been a clerk in the department of State, 
that an official residence in the District of Columbia did 
not take away any of his qualifications as a citizen of the 
state whence he came. This decision will probably be 

1 S«e Joufn&ls.o£ ConGmn. 
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)d to, as a contrary one wouM at once destroy all 
litical privileges of those who become members of 
[ovemment, and therefore would not have been 
I the spirit of the Constitution. 
2. 3d clause. RepresenUxHvea and direct taxes 
he apportioned among the several states tokich may 
luded within this Unions according to their respective 
ers, which shaU be determined by adding to the whole 
er of free persons, including those bound to service 
I term of years, and excluding Indians not taxed, 
fifths, of aU other persons. The actual enumeration 
be made within three years efter the first meeting 
e Confess of the United States, and within every 
quent term of ten years, in such a manner as they 
by law direct. The number of representatives shall 
xceed one for every thirty thousand, but each state 
have at least one representative; and untU such 
eration shaU be made, the state of NeuyHampshire 
be entitled to thoose three; Massachusetts, eight; ^ 
^ Island and Providence Plantations, one; Con' 
rut, five; New-York, six; NewJersey,four; Pennsyl- 
weight; Delaware, one; Maryland, six; Virginia,ten; 
i Carolina, five; South Carolina, five; and Georgia, 

13. k is to be observed, that the representative po' 
ion is not the whole population of the United States ; 
including ^all free persons,^' ^excluding Indians 
uced,'^ it includes « three-fifUis of all other persons.^ 
other persons here mentioned are slaves, and conse- 
tly the states holding slaves have a representation 
ree-fifihs of the whole number : thus, in some of the 
i, the slaves exceed the whites in number, and as 
i slaves exercise no political privileges themselves, 
tows that theif masters hold double the political 
r held by the citizens of the non-slave-holding states, 
lis, however, they do not, and ought xloI lo Q.Qi\xv^Vsi\w^ 
was the necessary restdt of tlie compromue^VvOsi^x^ 
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which it is probable the Union could never have been 
formed. 

{ 44. It is said that the electora must be the same as 
those ibr << the most numerous branch of the state Legis- 
lature." Some of these electors, as in New-Jersey, 
North and South Carolinas, must have a. property qtudir 
Jieaiiony and others again come in under tmhersal ntf- 
frage; hence the qualifications for electors are not 
uniform. ^ 

\ 45. The mode of electing representatives to Con- 
gress is not the same^in the several states. Thus, in 
some, it is by general ticket, as in Connecticut^ and 
New-Jersey: in others, by the district system, as in New- 
York and Pennsylvania. 

{ 46. Under this section has arisen a question in respect 
to the mode of apportioning representatives. Congress 
passed a law,^ giving a number of representatives equal 
to the whole population of the United States, divided by 
30,000. This gave a larger number than would arise 
by dividing the population of the respective states by 
the same number, and adding together the quotients. 
The additional members were given to the states having 
ihe largest fractions. This principle was objected toby 
General Washington, who was then President, and the 
bill returned with his reasons. The objection was, that 
the Constitution required that the representation should 
be apportioned among the several states^ and not accord- 
ing to the whole population of the Union. The bill was 
returned to Congress, the matter again discussed, and 
the objectionable feature struck out. The same prin- 
ciple came up under the census of 1 830.' The House 
of Representatives passed the apportionment bill in the 
usual form, and the Senate inserted a provision, making 
the number for a single representative a divisor of the 
whole representative population of the United States, 

' Connecticut is now Districted. * Pitkin's Civil Hist. 351. 

' JouidbIm of Congress^ 163S. 
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ad giving a repTesentative to the largest fraction. The 
[case would not agree to the principle, and the Senate 
inally receded from their ground. It may therefore be 
low considered as a settled construction of the Gonsti- 
ution, that the ratio of representation must be a common 
livisoT of the numbers in the severed statesj and not in 
the whole Union. 

i 47- This section likewise requires, that an enume- 
ration should be taken every ten years of the inhabitants 
of the United States. This commenced in 1790, by Act 
of Congress, and has been continued ever since. The 
raiio of representation has been altered at each census. 
The ratio, that is, the common divisor, or number which 
is entitled to a representative, has been constantly in- 
creasing, but the increase being in a less proportion than 
that of the population, the number of representatives has 
likewise increased.' 

{48. Clause 4th. When tacanciea happen in the 
representation from any ttate^ the executive authdritif 
thereof shaU issue torits of election toJUl up such vacanr 
eies. 

) 49. The necessity for this clause frequently arises, 
by virtue of the death or resignation of members of 
Congress. In some states, as in Massachusetts and 
Vermont, repeated elections have to be held before a 
choice can be made, in consequence of a majority of the 
votes being required to elect. 

{50. 5th clause. The House of Representatives shaU 
choose their Speaker j and other ojkersj and shall have 
the sole power of^ impeachment, 

{51. The power of impeachment is one of the most 
important under the Constitution. It is the only mode in 
which the Judiciary is made responsible, and it is a 

1 Id 1790, the ratio was 33,000, and tbe nombei of Repreientativei 
106. In 1800, tbe same ratio, but 140 memben. In 1810, ratio 35,000^ 
memben 181. In 18^, mtio 40^000^ members 210. In 1%*^^ t»sC\q 
47,700, membetBJ^O, 
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salutary and necessary check upon the President and 
his officers. 

{ 5% The most prominent examples of impeachment 
under the Constitution are those of Judges Chase and 
Peck.' In March, 1804} the House of Representatives, 
b/ resolution, impeached Samuel Chase, — one of the 
Judges of the Supreme Court, — of malversation, im- 
proper and arbitraicy conduct in office. In 1830, they 
did the same in relation to James H. Peck, District 
Judge for the state of Missouri. They were both ac- 
quitted. 

{ 53. The mode of impeachment is this : the House 
pass a resolution to impeach, and then appoint a commitUe 
to manage the impeachment, and prepare the ofticles; 
articles making a plain statement of the case, in the 
manner, but with less formality than an indictment, are 
then adopted by the House. The Senate are then 
officially informed that such charges are preferred by 
the House, and resolve, that on a given day the Senate 
will sit as a Court of Impeachment. In the meantime, 
a summons to appear and answer is served upon the 
party, and as many subpoenas for witnesses are issued 
as the managers or the party accused may direct. On 
the day appointed for ^al, the appearance or non- 
appearance of the party is recorded, and at twelve 
o'clock, the Secretary of the Senate administers an oath 
to the President of the Senate, that <<he will do impartial 
justice, according to the Constitution and laws of the 
United States.'^ The same oath is then administered 
by the President to each senator present. 'Council are 
then heard for the respective parties; all motions are 
addressed to the President, and decisions are made by 
ayes and nays without debate. Witnesses are examined 
and cross-examined, in the usual manner. Questions 
put by senators are reduced to writing, and put by the 

' See Joumal of the 8th Coiaffem, 
' Rules adopted by the Senate on \he U\iV ol ^. C^)aaA% 
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President. It requires tw<yMrds to make a convic- 
tion. 

{ 54. Section 3d. 1st clause. 7%e Senate of the 
United States shaU be composed of two senators from each 
state J chosen by the Legislature thereof for six years, 
and each senator shall have one vote, 

i 55' In the Senate each state is equally represented. 
It has been said by an eminent jurist,^ that this feature 
of the Senate, and the mode of its election by the Legis- 
latures, are evidences of ihe separate and independent 
existence of the states. If, by separate and independent 
be meant any thing more than local and municipal inde- 
pendence, the truth of the proposition is not readily 
seen. The counties of Great Britain were till recently 
equally represented in the House of Commons; so also 
are the counties of the state of Maryland in Uie state 
Legislature; yet, who would attribute a separate exist- 
ence, or independent power, to these counties, beyond 
mere local county purposes ? The very contrary of this 
position, as it respects the United States, is shown from 
the fact, that the Senate votes, not by states^ but by 
persons: hence, the members from a given state may, and 
oflen do, vote on opposite sides of a question. Here the 
representation of the state is neither separate nor inde- 
pendent, but mixed up with the Vhole mass. It is no 
doubt true, that this provision was intended to secure to 
the people of each state an equality of political power 
in the Senate; but it no more proves the separate exist- 
ence, independence, or sovereignty of the states, than th^ 
government of Maryland acknowledges the separatum 
and independence of its counties. As to the election of • 
the senators by the state Legislatures,ii is only the mode 
by which the people of the state exercise their power. 
In the same manner, the counties in Maryland send an 
equal number of delegates to a convention, which con- 
vention choose the state Senate; now thecoiiN^u\i<^S& 

' i KenVs Comm. 311. 
5 
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the mere form through which the people express thdr 
will; — it is no acknowledgment of any separate authority 
in those counties. 

§ 56. As it is provided, that the senators shall be 
diosen by the Legislatures, it is settled by the practice 
of most of the states, that they may be chosen by joint 
ballot of both houses, voting by individuals, and not ne- 
cessarily by the Legislature in its official capacity, each 
house having a negative on the other. ' 

§ 57* 2d clause. Irnmediaiely after they shall he 
assembled, in consequence of the first election, they shall 
be divided, as equally as may be, into three classes. The 
seats of the senators of the first class shall be vacated at 
the expiration of the second year, of the second class at 
the expiration of tne fourth year, and of the third class 
at the expiration of Ute sixth year, so that one-third may 
be chosen every second year', and if vacancies happen 
by resignation or otherwise,- during the recess of the 
Legislature of any state, the executive thereof muy make 
temporary appointments, until the next meeting of the 
Legislature, which shall then fill such vacancies, 

§ 58. The members of the first Senate were, in con- 
formity to the Constitution, divided by lot into three 
classes, the terms of service of which expired in two, 
four, and 49ix years, and ever since one-third has been 
removed every second year. In drawing the lots, care 
was taken that but one vacancy should occur at the same 
time in the representation of any one state. 

§ 59. It has been decided^ under this clause, that the 
Governor cannot make an appointment during the recess 
of the Legislature, in anticipation of a vacancy. Thus, 
the term of James Lanman, senator from Connecticut, 
expired on the 3d of March, 1825. The President had 
convoked the Senate to meet on the 4th of March. 
The Legislature of Connecticut diil not meet till May. 

' Ckudon^B Digest of the LawB of the \3 nvu^i ^^a^«^ IQ^T \ ^\i\>endix, 
aois L 
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The Governor, in February, appointed Mr. Lanman to 
sit afler the 3d of March. The Senate decided that such 
ail appointment cannot be constitutionally made; the 
vacancy >muat first occur. 

§ 60. 3d clause. No person shall he a senator who 
shall not have attained to the age of thirty years, and been 
nine years a citizen of the United States, and who shall 
not, when elected, he an inhabitant of that state for wMek 
he shaU he chosen, 

§ 61. All these limitations are manifestly founded 
upon propriety. It is probable they might have been 
made still stronger without injury to the public in- 
terests. 

§ 62. 4th clause. The Vice President of the United 
States shall he President of the Senate, hut shall have no 
vote unless they he equcdly divided. 

§ 63. Legislative bodies have generally the power 
of choosing their own presiding officer; in this instance, 
however, the Constitution conferred the office of presiding 
over the Senate to the Vice President ; one reason may 
have been that he has no other duties to perform, and 
the chair of the Senate conferred dignity upon him. The 
casting vote of the Vice President has been frequently 
given, and in some very important cases. 

§ 64. In 1826,^ a question arose whether the Vice 
President had the power of preserving order independent 
of the rules of the Senate? The then Vice President, 
Mr. Calhoun, decided that he had not. In 1 8289 how- 
ever, the Senate made a rule, that « every question of 
order shall be decided by the President without debate, 
subject to appeal to the Senate.'' 

§65. 5th clause. The Senate shall choose their other 
officers, and also a President pro tempore, in the ahsenee 
cfihe Vice President, or when he shall exereise the i>ffice 
of President of the United States. 

§ 66. The power of choosing a Presidenl 1^10 Itsisfi^csKA^ 

' 1 American AnnuaJ Register, 86, 87 *, 3 ldem« %^ ' 
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is constantly exercised, the Vice President being fre- 
quently absent. 

§ 67- 6th clause. The Senate shall have the sole 
power to try all impeachments. When sitting for that 
purpose^ they shall he on oath or ajirmation. When ike 
President of the United States is tried, the Chief Justice 
shaU preside; and no person shall be conmcted without the 
concurrence oftwo4hirds of the members present. 

§ 68. The impeaching power^ and some of the rules 
of conducting an impeachment, have been heretofore 
noticed.^ This mode of impeachment and trial under 
the Constitution is derived from the British Parliament, 
where the Commons have the sole power .of impeach- 
ment, and the House of Lords the power of trial. It 
seems, however, to have been introduced into the Com- 
mon Law from the customs of the Germans; among 
them, however, the people were both' accusers and 
judges. 

§ 69. In the trial of the President, the Chief Justice 
presides, in order to preclude the Vice President, who, 
in case of a vacancy, succeeds to the Presidency, from 
having any part in the creation of that vacancy 

§ 70. 7th clause. Judgment in case of impeachment 
shall not extend farther than to a f&novalfrom office^ and 
disqualification to hold €md enjoy" any ojice of honor,, 
trust, or profit, under the United States; but ike party 
cwwicted shall, nevertheless, be liahle, and subject to 
indictment, trial, judgment^ and punishment according to 
law. 

In England, the judgment upon impeachments extends^ 
not only to removal from office, but to the whole penalty 
attached by law to the offence. The House of Jjoits 
may, therefore, inflict capital punishment, banishment^ 
or fbrfeiture of goods, according to its discretion.^ 

{ 71. In another place* we have stated the mode of 

' Sections 51, 52, 53. * Com. Digest. Parliament, L. 44. 

'SectkmS^ 
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procedure in the Senate upon the trial of impoachments. 
When the evidence is gone through, and the parties have 
been heard, the Senate proceed to consider the case. 
K debates arise, they are in secret; a day is then as- 
signed for a public decision by yeas and naifs. When 
the court has met, the question is propounded by the 
President of the Senate to each individual member by 
name: whereupon the member rises and answers, guilty, 
or not guilty, as his opinion is. If upon no one article the 
party is found guilty by two-thirds of the Senate, he is de- 
clared acquitted by the President of the Senate. If guilty , 
the Senate proceed to fix and declare the punishment. 

§ 7% Section 4th. 1st clause. The timesj piacesy 
and manner of holding elections for senators and repre- 
sentatives shaU be prescribed in each state by the Legis- 
lature thereof; but tlie Congress may^ at any timej by lawy 
make or alter such regulaiionsy except as to the places of 
choosing senators, 

{73. Under this section Congress has the power to 
appoint the times and modes of choosing representatives 
and senators. This power they have never exercised, 
and the time and mode of choosing them is consequently 
▼ery various. In some states, as New-York and Ohio, 
members of the Ho^ ^e of Representatives are chosen 
in the year previous to the dissolution of Congress; in 
others, as New-Hampshire and Virginia, in the spring 
following; and in others again, as in Indiana, in the 
following summer. Congress has, except on two occa- 
sions, met on or about the first Monday in December; 
but suppose, that from the emergency of the case, they 
should appoint a day early in the spring; in what man- 
ner would those states now electing representatives in 
the summer, be represented?. The power of regulating 
the times and places of electing representatives, was thus 
given to Congress, in order that it might have the means 
ioi its own preservation; otherwise, the etate« iicii^^iX 
prevent an election, .^ 

5* 
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{ 74. 3cl clause. The Congress shall assemble at 
least once in every year; and such meeting shall be on 
the first Monday in December, unless they skaU by law 
appoint a different day. 

{75. This provision was inserted in order to estab^ 
li^hy beyond Uie possibility of prevention, the annual 
sessions of Congress; the time of meeting within the 
year has been fixed, but Congress may change it, and 
on two or three occasions they have held extra sessions * 

} 76. Sjbction 5th. 1st clause. Bach House shaUbe 
the judge of the elections, returns, and qualifications of 
its oum ntembersf and a majority of each shall constitute 
a quorum to do business; but a smaller number may ad- 
joum from day to day, and may be authorized to compel 
the attendance of absent members, in such a manner and 
under such penalties as each House may provide. 

{77. Some number must he fixed to constitute a 
quorum; it is here fixed at a majority, upon the general 
principle recognised in all the institutions of the Uni^ 
ted States, that the mqjority must govern. If any less 
number wens required to make a quorum, the minority, 
by acting in the absence of 4he majority, might govern; 
and if a larger number were required, the minority 
might prevent legislation by absenting themselves. 

{78. The House and Senate regularly appoint coin- 
mittees on elections, which investigate all contested 
claims to seats, and all doubtful returns, qualifications, 
&>c. The committees report to the House, which makes 
the ultimate decision. From this decision there is no 
appeal, and it is obvious there ought not to be, for the 
power could be no where else lodged so safely. 

{ 79* 2d clause. Each House shall determine the 
rules of its proceedings, punish its members for disorder- 
ly behavior, and with tiie concurrence of two4hirds, ea^ 
pel a member. 

f 80' The rules ofproceedings enacted are numerous^ 
and will be considered in anoi^ei ig\&.c«. 
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} 81« The power to <<punish its members for disor- 
derly behavior" has been frequently exercised. Thus, 
in 17979 William Blount, a senator from Tennessee, 
was expelled for ^a. high misdemeanor, entirely incon- 
sistent with his public trust and duty as a senator.'* 
His offence was an attempt to seduce an Indian agent 
from his duty, and alienate the affections of the Indians 
&om the authorities of the United States. The offence 
was not statutable, nor committed in his official charac- 
ter, nor committed during the session of Congress, nor 
at the seat pf government. Yet he was expelled from 
the Senate, and afterward impeached.^ 

{ 82. It is, therefore, settled by the Senate, that ex- 
pulsion may be for any misdemeanor, though not pun- 
ishable by any statute, which is inconsistent with the 
trust and duty of a senator. 

i 83. Although there is a power enumerated given to 
Congress to punish disorderly behavior, yet there is 
none expressly given to pufdsh eontempU. Yet this 
power, being absolutely necessary to the order and 
security of the House, has been adjudged, both by Con- 
gress and the Supreme Court, to be a necessary inci- 
dent to the powers of Congress. 

{ 84. This power was exercised by the House of 
Representatives in the case of Robert Randall, in 1795, 
for an attempt to corrupt a member. 

{ 85. The same point was solemnly decided by the 
Supreme Court in the case of Anderson m. Dunn.' 
One Anderson was committed for a conteippt of the 
House, and. placed in the custody of the sergeant-at. 
arms. An action of trespass was brought against the 
officer, and the case carried to the Supreme Court. 
That tribunal decided that the (louse had the power, and 
that it extended no farther than imprisonment, and con- 
tinued no longer than the duratum of the power (hat 

1 S Sttny's Comm. S99. • 6 Vni^eaUx^^ViV^. 
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imprisoned, and consequently terminated with the dis- 
flolutionof Congress. 

} 86. The same power was exercised in 1 800 hy the 
Senate in the case of William Duane, who was found 
guilty of a printed lihel on the Senate, and punished 
with imprisonment.^ So also by the House of Repre- 
sentatives, in the case of Samuel Houston, who assault- 
ed a member for words spoken in debate, and was found 
guilty of a contempt, and reprimanded.^ 

{67. 3d clause. Edch House shall keep a journal of 
its proceedings^ and from time to time publish the same, 
excepting such parts as may in their judgment require 
secrecy; and the yeas and nays of the members of either 
Housejon any question^ shall, at t/ie desire of one-fifth of 
^hose present, be entered on the journal, 

{88. The yeaa and nays, being the means by which 
the constituents discover the conduct of their represen- 
tatives, are often called for and generally granted. No 
important question is agitated upon which the yeas and 
nays are not recorded. This provision is very impor- 
tant; for, as the periods of elections are short, the rep- 
resentative is constantly held responsible to the people, 
and there is no scrutiny which he dreads more than that 
into his recorded votes. 

{ 89. 4th clause. Neither House, during the session 
of Congress, shall, without the consent of the other, adr 
joumfor more than three days, nor to any other place 
than ^at in which the two Houses shall be sitting. 

"^ 90. By this provision, it is impossible that either 
House should prevent the progress of business, and each 
has a complete negative oh the other. 

{ 91. Section 6th. 1st clause. The Senators and 
Representatives shdU receive a compensation for their 
werviees, to be ascertained by law, and paid out of the 
T\reastary of the United States. They shall in all casest 

' Journal of the Senate, MaicVi \QAQ . 
' Other authorities-*-! Da\\. Kep. ^^. 4 l<^\avv^«^« Va« 
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except treason, felony, and breach of ike peace, he 
prvoileged from arreet during their attendance at the 
session of their respective Houses, and in going to or 
returning from the same; and for any speech or debate in 
other House, they shaUnot bequesHoned in any other place. 

§ 92. The compensation allowed by Congress for 
their own service was, and is now, aper diem allowance, 
with mUeage for the distance trayeled, going and return- 
ing. Congress, several years since, enacted that each 
member should receive a fixed compensation; thus, in 
fiict, making themselves salary officers. This was re- 
ceived by the people with so much censure and eondem^ 
nation, that the next Congress was obliged to repeal the 
law. 

§ 93. The privilege from arrest during attendance 
upon legislative business, is derived from the Saxon in- 
stitutions. It was the privilege of the members of the 
Saxon Wittenagemot,^ or assembly of wise men, and 
thence has descended through all the systems of Eng- 
lish and American Law. 

§ 94. The effect of this privilege is, that the arrest of 
a member is unlawful, and a trespass for which he may 
maintain his action. He may also be discharged upon 
a writ of Habeas Corpus,' and the arrest may be punish- 
ed as a contempt of the House. 

§ 95. In going to and returning firom Congress, ample 
time is allowed, and a little deviation does not take away 
the privilege. 

§ 96. The privilege from arrest takes place by force 
of the election, and before the member has taken his 
seat, or is sworn. 

§ 97. This privilege does not extend to felony, trea^ 
son, or breach of the peace; and the terms breach of the 
peace being general, have been decided to extend to all 
indictable offences, as well as those which are only con- 
structive breaches of the peace.' 

'lHuiDe,lS5, 'jS Wiijbfl's Rep. 151. sB\a)dkil,CQiiiaiiA^I^ 
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§ 98* The privilege of speech and debate does : 
extend beyond the limits of legislative or parliament 
duly. Thus, for a speech merely delivered in 
House, a member cannot be questioned; yet, if he p 
lish the speech, and it contain a lihelj he is liable to 
action ior it, as in any other case.^ 

§ 99. 2d clause. No Senator or Representative sh 
during the time for whicji he was elected^ he appoin 
to any civil office under the authority of the Uni 
States which shdU have been created^ or the emolunu 
whereof shall have been increasedj during suck tit 
and no person holding any office under the Um 
States shall be a member of either House during his c 
tinuance in office, 

§ 100. The first part of this clause was inserted 
a safeguard against venality; yet were there ret 
any danger from such a source of corruption, it wo 
not seem to be prevented by this provision, for it exte 
only '^during such time,'' — the time /or which he i 
elected, which is so short as to leave the full force 
promised reward beyond it. 

§ 101. The second provision, which prevents ofi 
holders from holding a seat in Congress, is very un' 
the Constitution of the British Parliament, by which : 
member of the ministry may hold a seat in the Hous< 
Commons. By this means there is certainly a de^ 
of responsibility on the part of the ministry, which is 
felt by the executive officers of our government, who c 
municate with congress only through the details 
report, or the columns of a newspaper. The provii 
was inserted, however, for the purpose of proven 
an undue influence of the government upon the ac 
of Congress. 

§ 102. Section, 7th. Clause 1st. All bills for r 
ing revenue shall originate in the House of Rq^ese 

1 1 Maule and Selwyn'i Rep. 273. 
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thea; but ike Senate may prc^^e or concur toitk amend- 
ments, as Oft other biUs. 

§ 103« This provision is borrowed from the British 
Constitution, where the Commons^ or Lower House, are 
the exclusive representatives of the people. In the 
United States it has been continued, in consequ'ence of 
the Senators being rather the representatives of the 
state governments than of the people. 

§ 104. BUlsfor raising revenue do not include every 
bill which brings money into the treasury ; for, bills for 
establishing the Post-office^ and the Mintj originated in 
the Senate; so also bills for the sale of public lands, 
though directly productive of money, are not included 
in this phrase: its proper meaning is confined to hUls to 
Itey taxes, 

§ 105. 2d clause. Every MU which shaU have passed 
the House of Representatives and the Senate shall, before 
it become a law, be presented to the President of the United 
States; if he approve, he shall sign it; but if not, he 
shaU return it with his objections to that House in which 
it shall have originated, who shall enter the objections at 
large on their journal, and proceed to reconsider it. If, 
after such reconsideration, two-thirds of that House shall 
agree to pass the biU, it shall be sent, together with the 
objections, to the other House, by which it shall Ukewise be 
reconsidered, and if approve by two4hirds of that House 
it shall become a law. But, in aU such cases, the votes of 
both Houses shall be determined by yeas andruxys, ahd the 
names of the persons voting for and against the bill shall 
be entered on the journal of each House respectively. If 
any biU shall not be returned by the President unthin ten 
days (Sundays excepted) after it shaU have been presented 
to him, the same shall be a law, in Wee manner^ as if he 
had signed it, unless the Congress by their adjournment 
prevent its return, in which case it shall not be a law, 

§ 106. The power of the President to t^Iwtiv Vs^^ 
wiui bis objections has been repeatedly ex^ic\&«^, \N* 
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was exercised) we have seen, by General Washington, 
in respect to the bill fixing the ratio of representation; 
by President Monroe, in 181 ?» on the Internal Improve- 
ment Bill; by President Jacloson on the Maysville road, 
the United States Bank, and in other cases. 

§ 107* This power, and the mode of its exercise, are 
80 clearly defined by the Constitution as to admit of lit- 
tle doubt or misconception. If the President abuse the 
Veto, it is presumed the representatives of the people 
will pass the bill in question, by the constitutional ma- 
jority of ttoo-ihirds. 

§ 108. If a bill be not presented to the President more 
than ten days before the end of the session, the President 
has it in his power to defeat it, by simply withholding 
his signature, for he is obliged to return it with objec- 
tions (if he has any) only within ten days ; of course, if 
Congress by adjournment prevent that return Within 
that time, the bill must fail, if not signed by the Presi- 
dent. 

§ 109. 3d clause. Every order, resolution, or vote 
to which t^ conanrence of the Senate and House of 
Representaiwes may be necessary ^except on a que^ion 
of adjournment), shali be presented to the President of 
the United States, and before the same shaU take efect, 
shall be approved by him, or, being disapproved bynm, 
shdU be repassed by twoUhirds of the Senate and House 
of Representaitves, according to the rules and limita" 
tions prescribed in the case of a biU, 

§ 110. The "order, resolution, or vote " to which the 
President's signature is, by this section, required, are 
not those orders, resolutions, and votes which relate to 
the separate and internal government of each House. 
Rules of order, resolutions in respect to their own con- 
duct, judgments upon their own elections, votes of cen- 
sure and thanks, b^ing matters exclusively relating to 
lliemselves, do not come within the scope of this pro- 
rjeian. 
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(111* Section 8th. Clause Ist. The Congress 
9kaU have power to lay and collect taxes^ duties, imposts, 
and excises; to pay the debts and provide for the com- 
mon defence and general welfare of the United States; 
but aU duties, imposts, and excises shall be uniform 
throughout the United States: 

§ 112. This clause, divided by the semicolon, does 
not confer upon Congress two separate powers, one << to 
lay and collect taxes,^' &c. and the other to <^ provide 
for the general welfare;'' but it is the grant of onepow^ 
er, viz* << to lay and collect taxes," &c. — ^limited by the 
object, which is for the purpose of << providing for the 
general welfare."* 

§ 113> Taxes are of two kinds, — direct ^xA indirect. 
Direct taxes are all burthens imposed immediately upon 
the person or estate of the citizen; thus, a tax upon 
houses, lands, money, &c. is a direct tax : indirect taxes 
are the burdens imposed upon articles of consumption, 
and chiefly upon imported articles; thus, the revenue, 
or duty levied upon each yard of broadcloth, or cotton 
sheeting, brought to this country from abroad, is an 
indirect tax. 

jl^ 1 14- Indirect taxes increase tiie price of imported 
articles, and thus act as a burden upon those who pur- 
chase them. The difference between the two modes of 
taxation is this : direct taxes act directly upon the person 
and property of the citizen, and is independent of his 
ioiU; indirect taxes, by being imposed upon articles 
imported from^bre^g^t countries, or used in consumption, 
leaye the people at liberty to pay them or not, by usit^ 
or not using the articles upon which they are imposed. 
Ti^us, a farmer cannot avoid the payment of a tax levied 
upon his land, but he may avoid the payment of the 
duty upon coffee, by not using it. And previous to the 

UeffenoD's Opmion on the Bank of the United States, 1791 ; Mon- 
106*8 Message, May, 1822; Hadoilton^s Report, Dec. VI^\\ ^ ^>q»^- 
toa^s Rirp. 199. 
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Revolution, such was the fact, as we all know, in rela- 
tion to the duty upon tea. The people, by a patriotic 
impulse and common consoQl;, abstained from the use of 
iea, and thus prevented tbe levying of the duty. 

§ II 5» In general, all the necessaries of life, such as 
coarse clothing, bread, meat, fruit, wood, and iron, are 
the productions of our own country, — so that the whole 
import duty, or nearly the whole revenue of the country, 
as now levied, is a mere matter of voluntary contribu- 
tion upon the part of each and every citizen; hence it 
is that indirect taxes, being in a measure unfelt and vol- 
untary, are comparatively popular, while direct tuxes 
are more or less odious. 

§ 116. The terms imposts nnd duties^ as now used, 
are nearly synonymous;^ but originally, the word dutjf 
had a general signification, as it respects taxes, of which 
imposts was a particular application. Now they are 
applied indiscriminately to the revenue obtained from 
imported articles. 

§ 117* The term excise is defined to be a duty on 
commodities, but of late it has been confined to a tax on 
domestic distilled liquors. In this sense it is a tax, not 
only on the productions of the country, but also a tax on 
the manufacture of them: it is a tax, at once, upon the 
raw material and the labor put upon it. Such a double 
duty, it is obvious, could never be imposed by the Legis- 
lature, nor borne by any people, but from a conviction 
in a large portion of 4he community, of the disastrous 
influence of spirituous liquors, and a strong desire to re« 
press their use. Even with this conviction among the 
intelligent, an excise duty has never been imposed but 
in time of great public emergency, and then at the risk I 
of civil war. In the year 1793, Congress laid an ex* \ 
cise duty on distilled spirits, and appointed inspectors, i 
officers, &c. to collect it. This law became so exces- | 
sively odious to a portion of the people, that notwith- ' 
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Standing the unrivalled popularity and commanding in- ^ 
fluence of General Washington, who was then Presi- 
dent, they were excited, especially in the neighborhood 
of Pittsburgh, Pennsylvania, into open acts of violence. 
The inspectors were attacked in their houses, the mails 
robbed, the marshal resisted, and numerous other out- 
rages, amounting to open insurrection, were committed.^ 
At length, the President called out the militia, and by 
the display of superior force, and the determination to 
use it, quelled the insurgents. In this brief history, we 
see the effedt of exciBt duiiesy of which the chief cause, 
next to the appetite for spirituous liquors, may be found 
in the onerous nature of a tax both upon labor and pro- 
duction. 

§ 1 1 8. But all duties, imposts, and excises, must be 
umform. In the case of Hylton vs. United States,^ the 
Supreme Court decided that a duty levied indiscrimi- 
nately upon all carriages was not a direct tax, and was 
therefore properly laid, and uniform. Had it been a 
direct tax, it must, according to a previous provision of 
the Constitution, (} 43), have been apportioned in pro- 
portion to the population of the several states. 

§ 119. In the case of Loughborough m. Blake,' the 
court decided that the power of Congress to tax exten- 
ded over the District of Columbia, and all other terri- 
tories; that the power of taxation was co-extensive with 
the government, but that when exercised, direct taxes 
must be in proportion to the population. The court 
decided that Congress were not obliged to extend taxa- 
tion to the territories, although when they did so, the 
Constitution gave a rule of assessment. 

§ 120. 2d clause. To harrow money on the credit of 
the United States: 

This power has been constantly exercised, and for 
the plain reason that no state or government could 

1 5 M»nha]P8 WasbingtOD, 585, ^SDiiViHYll. 
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subsist without it. Every war, especially under a |ru- 
gal and economical government like ours, imposes upon 
the government the necessi^ fi^r greater revenues than 
the ordinary taxes can supply; the consequence is a 
futtional debt. But the same simplicity and frugality 
which keep the revenue below the lavish demands of 
war, furnish the means of speedily extinguishing the 
debts which result from it. Thus, in our country, the 
year 1816 found the nation more than 120 millions in 
debt; tho year 1834,^ — 18 years afterward, — ^found it 
not only out of debt, but its statesmen actually contend- 
ing about the surplus revenue! 

§ 121< Clause 3d. To regulate commerce imth foreign 
nations and among the several states, and unth the Indian 
tribes: 

§ 122. The power given in this paragraph has been 
the origin of many important legislative provisions, of 
which some have given rise to judicial decisions, and 
others to frequent and severe political discussions. In 
a Very celebrated case. Gibbons vs. Ogden,^ arising 
under the Steamboat Laws of New-York, the Supreme 
Court of the United States have solemnly decided the 
meaning of the phrase to regulate commerce. 

§ 1 23. The term commerce, in that decision, is deci- 
ded to comprehend navigation, and the power ^o regu- 
late navigation is as expressly given as if it had been 
added to the word commerce. 

§ 124. The power to regulate commerce extends to 
every species of commercial intercourse between the 
United States and foreign nations, and among the sev- 
eral states. But it does not comprehend that com- 
merce which is interned, as between man and man, and 
between different parts of the same state. It does no^ 
however, stop at the jurisdictional lines of the several 
atates, but extends wherever the subject of it exists. 

§ 125» The power to regulate commerce is the 

1 9 WVleatot^ \^,\^^. 



THE VIOTKD STAT^. 65 

power to prescribe the rule by which commerce is to be 
governed. 

§ 126. The power to^ regulate commerce extends as 
well td vessels employed in carrying passengers as to 
those in transporting goods, to vessels navigated by fire 
and steam as to those by sails. 

§ 127. The law regulating the coasting trade, in 
relation to which these decisions were made, was 
passed in February, 1793. From that day to this, 
Ck>ngress have been in the constant exercise of the 
power to regulate commerce. They have passed laws 
to regulate commerce, as such, to lay embargoes, navi- 
gation acts, &c. 

§ 128. By the Embargo Act, December, 1807? a 
prohibition was laid of exportation from the United, 
States, either by land or water, of any goods or wares, 
either foreign or domestic. In the case of the United 
States against the Brigantine William,' this act was 
controverted, as unconstitutional: but the court decided 
that the embargo act was constitutional; that non- 
intercourse and embargo laws are within the range 
of legislative discretion ; and that the power of Congress 
was sovereign relative to commercial intercourse. 

§ 129. Within a few years, another question has 
arisen under the power to regulate commerce. Political 
zeal and party spirit have originated an idea, which cer- 
tainly, so far as authentic history goes, never entered 
into the heads of the framers of the Constitution. This 
notion is, that a law imposing duties for the protection 
of domestic manufactures is not constitutional. It is ad- 
mitted, that any amount of imposts and duties may be 
levied upon any articles for the purpose of revenue, and 
that the protection arising from this impost, being tnci- 
denloX, is constitutional, — ^but that these same imposts 
being imposed for protbction so called, are not constitu- 
tionai. This is in reality a distinction unihoui a dijfer* 

' 2 Kali's Law Journal. 255. 
6* 
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enee; for, according to the theory itself, Congress, with- 
out transcending their powers, may levy the whole 
revenue from particular articles, and thus create not 
only a protection against, hut an absolute prohibition of 
them. But, suppose the bill was enacted for protection 
merely, and let us examine briefly the principles luid 
authorities applicable to it. It is neither necessary nor 
proper here to enter into a detailed argument upon the 
subject, but the matter may be stated in a few propo- 
sitions with sufficient force to make the conclusion 
irresistible. 

^ 1 30* The avowed objects of the .Constitution, as ex- 
pressed in the preamble, are to provide for the common 
defence J and promote the general welfare ; {or this pur- 
pose various means are provided, and among others the 
express power given << to lay imposts, duties, and ex- 
cises, to provide for the common defence, and promote 
the general welfare." Now,, it is perfectly apparent, 
that neither of these provisions can be carried into 
effect without such discriminating duties as will encou- 
rage and protect the domestic manufacture of the munp- 
turns of toar, and of necessary clothing. 

§ 131* The power to regtdate commerce includes 
every thing in relation not only to the mode qf carrying 
it ouy but also to the terms upon which it shall.be carried 
on.^ Those terms^ therefore, may be arranged either for 
the purpose of raisiiig revenue or protecting manu- 
factures^ as suits the legislator. The government has 
a discretion^ which it may exercise as it pleases. 

§ 132. The meaning of the phrase, io regulate trade, 
must be gathered from the use of it among commercial 
people, and the manner in which it was understood by 
those who used it in making and adopting the Constitu- 
tion.' In both these cases it was understood to include 
the encouragement of manufiBustures. 

§ 133. The Supreme Court is vested with power to 

' Madiaon^B Letter on the Tanff. ^\\n4. 
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decide on the coM^ttotonoZtify of all laws: this point has 
not been directly before them, but they may be consid- 
ered as having decided it tcpoit principle^ by the appli* 
cation of certain rules which they have laid down. 

§ 134. The court have decided* that the power to 
regulate commerce is the power to prescribe the rule by 
which commerce shaU be governed; 

§ 135. That, like all other powers vested in Con- 
gress, U is complete in itself j and has no other limits 
than such as are prescribed in the Constitution ; 

§ 136. That the power to regulate implies in its na- 
ture full power over the iMng^ to be regulated. 

§ 1 37. Now, if Congress have power to tax aU arti- 
cles in all modes (as they have^ under the clause to lay 
duties^ imposiSj &c.), and have besides the power to 
regulate commerce without limitation as to the subject 
matter^ then it is impossible to avoid the conclusion, that 
they have the power to make any discrimination whatev^ 
er, in the^uties to be levied, no matter for what purpose^ 
whether of revenue or protection^ is answered thereby. 

§ 1 38. But if any thing were wanting to make con- 
viction perfect, it would be found in the wiiform practice 
of the government, whether administered by those who 
were co-laborators in its formation^ or by those who 
grew up under it from the Adoption of the Constitution 
to the present day; in the opinions often expressed^ of 
the wisest and most distinguished statesmen; and finsJ- 
ly, in ihe admissions of the ablest opponents of the pro- 
tective policy. 

§ 1 39. The power to regulate commerce is exclusive 
in the general government.* The full power to regu- 
late a particular subject implies the whole power ^ and 
leaves no residuum, A grant of a power to regulate 
necessarily excludes the action of all others, who would 
perform the saine thing. 

I Gibbons i». Qgden, 9 Wheaton, 189. 
'BMown pg. MixyJand^ 12 Wheaton, 419, 44S. 
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§ 140* The power to regulate trade and commerce 
extends to the coasting trade and fisheries^ within or 
without a state, wherever it is connected with other 
statcp, or with foreign nations ; it extends to the 
regulation and government of American seamen on 
board of American ships, and to conferring^ privi" 
leges upon American ships in domestic as well as foreign 
trade.* 

§ 141. It extends also to quarantine^ pilotage^ and 
salvage laws ; to the construction of light-houses; to the 
removal of obstructions in creeks, harbours, and sounds; 
and to the establishment of ports of entry for the pur- 
poses of foreign commerce. 

§ 142. These powers have all been exercised in the 
e!;actment and enforcement of various laws regulating 
the collection of the revenue, the government of sea- 
men, the mode of navigation, and the improvement of 
harbours. 

§ 143. This section of the Constitution contains also 
the power, which has been often exercised, of regulat- 
ing intercourse with the Indian tribes. The Supreme 
Court have decided' that Congress have the exclusive 
right of pre-emption to all the Indian lands within the 
territories of the United States. This right the United 
States have constantly exercised; neither the states 
nor any individuals are allowed to purchase lands from 
the Indians. 

§ 144. In the case of the Cherokee Nation vs, Geor- 
gia,* it was decided that a tribcj situated within the ter- 
ritorial limits of a state, but exercising the powers of 
government and national sovereignty, under the guaran- 
tee of the general government, is not a foreign state in 
the sense of the Constitution; but is entitled to sue in 
the courts of the United States. Such a tribe is to be 
deemed politically a state^ that is, a distinct political so- 

' QStory^$ Comm. 518. * 2 Wfaeaton, 543; 6 CnDch, 149. 

*5F«te«'R. 1,16, 17. 9 Wheaton,«i^»^. 
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ciety, but is not a foreign state.' It is a domestic de- 
pendent nation, and is to be deemed in a state of pupU^ 
age. Its relation to the United States is that of a ward 
to a guardian. 

§ 145. As it respects foreign nations^ the Indian 
tribes within the limits of the United States are con- 
sidered as completely within the control and protection 
of the United States; so that the interference of any 
foreign nation with those Indian tribes, or an attempt 
to seduce their good-will from the United States, would 
be considered as a cause of war. 

§ 146. 4th clause. To estdbUsk a uniform rule of 
TiaturaUzaHonj and wiiform laws on the subject of batdc' 
ruptcies throughout the United States. 

§ 147. This provisicm vests the power oi naturaUza- 
tion exclusively in the United States.^ In pursuance 
of this power, Congress have passed a series of laws 
presmbing the mode of naturalization. Of the classes 
of persons who may come under these provisions there 
are three^ — 1st, Aliens of full age; 2d, Aliens, minors;. 
3d, Children of citizens bom in foreign countries. 

§ 148. 1st. The laws provide' that any idien ofJuU 
age shall be admitted to citizenship in the following man- 
ner. 1st. He shall declare on oath, or affirmation, be- 
fore any court of record^ having common law jurisdic- 
tion, a seal and a clerk, in any state or territoiy, or a 
circuit or district court of the United States, or before 
the clerks thereof, two years 'at least before his admis- 
sion, that it is bona fide his intention to become a citi- 
zen of the United States, and renounce for ever all alle- 
giance to any fbreign prince or state of which he may at 
the time be a citizen or subject. 2d, That he shall, at 
the time of his application to be admitted, declare on 
oath, before the aforesaid courts, that he will support the 

1 Worcerter vs. Geoigia, 6 Peters, 559. « 2 Wheaton, 259, 269. 
t Act of Aprils 1802, as amended by the acts of \^i^^ ^A\i^V^A^ 
JSS4, and 1828. 
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Constitution of the United States, and does absolutely 
renounce and abjure all allegiance to any foreign prince 
or state whatever; and particularly that prince or state 
whereof he was before a citizen or subject, which pro- 
ceeding shall be recorded by the clerk of the court. 
3d, That the court admitting such alien shall be satis- 
fied that he had resided within the United States the 
continued term of Jive years next preceding his admission, 
without being during that time out of the United States, 
and one year at least within the state or territory where 
such court is held ; and that, during that time, he has 
behaved as a man of good moral character, attached to 
the principles of the Constitution, and well disposed to 
the good of the same, — provided the oath of the ap- 
plicant shall not be allowed to prove his residence. 
4tb, That if the alien applying to be admitted shall have 
borne any hereditary title, or been of any of the orders 
of nobility in the kingdom or state whence he came, he 
shall, in addition to those requisites, expressly renounce 
his title or order of nobility, in the court to which his 
application shall be made, and it shall be recorded; 
provided, no alien who shall be a citizen or subject of 
any country at war with the United States at the tune 
of his application, shall be admitted as a citizen of the 
United States. 

§ 149. ^d. Free white minors j^ who have resided in 
the United States three years next preceding their arrival 
at twenty-one years, and who shall have continued to re- 
side therein till the time they may make application, may, 
after their arrival at twenty-one years of age, and after 
they shall have resided in the country five years, within 
the United States, including three years of their minority, 
be admitted without having made the declaration first re- 
quired ; provided they shall make such declaration at the 
time of their admission, and shall further declare on oath, 
And prove to the Batis&ction of the court, that for three 
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years next preceding, it has been the bona fide intention 
of such alien to become a citizen of the United States, 
and shall otherwise comply with the laws relative to 
naturalization. 

§ 150- The children of lUMturalized personSy or of 
those who have become citizens previous to the passage 
of any law upon the subject, and were under twenty- 
one at the time of their parents' admission to citizen- 
ship, shall, if dwelling in the United States, be consid- 
ered eitizens of the' United States. 

§151. Sd, The children of those who now are or have 
been cUizens of the United States shall, though bom out 
of the limits and jurisdiction of the United States, be 
considered as citizens; provided the children of those 
who have never resided » within the United States shall 
not be so considered. 

§ 152. And it is further provided,^ that if an alien 
make the declaration in the first condition, and pursue 
the other requisitions as &r as may be, and die before 
he is actually naturalized, the widow and children shall 
be considered as citizens, and entitled to all the rights of 
citizens, upon taking the oaths prescribed by law. 

§ 153. An alien is, by the Common Law,^ without 
power to hold real estate. Several of the western 
states, as Ohio, &<:•, have abrogated this part of the 
common law by statute, for the encouragement of emi- 
gration. 

§ 154* The power to pass a general Bankrupt Law is, 
by this section, vested in Congress. This power was 
once exercised by Congress in April, 1800; but the law 
was repealed in 1803. Many efforts have been made 
since to obtain from Congress a general Bankrupt Law ; 
but, in consequence of a disagreement upon the details, 
none has been passed. The several states have fre- 
quently passed Insolvent Laws ; but as another part of 
the Constitution, of which we shall speak hereafter, rea- 
' Act ofMarchf 1604. < 2 Black&tone^s Coionu ^iA^^'ia*^^ 
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ders all acts impairing the obligations of contracts void^ 
there has been much doubt as to the constitutionality 
and effect of these laws. 

§ 1 55. The Supreme Court have now determined, by 
a series of decisions the following points :^ 

1st. That State Insolvent Laws cannot discharge the 
obligation of antecedent contracts; 

2d. That the power of Congress to pass Bankrupt 
Laws is not an exckusvoe grant; it may, therefore, be ex- 
ercised within constitutional limits by the states ; 

3d. That a state may pass valid laws dischargiqg the 
person of the debtor and his afler-acquired property 
from debts contracted after the passing such law ; 

4th. That such a discharge is valid only between ike 
citizens of the state by which the law was passed; 

5th. That the Insolvent Law of one state does not dis- 
charge the debtor from debts which he has incurred in 
another state. 

§ 156. 5th clause. To coin money ^reguLaie the value 
(hereof and of foreign coin^ and fit the standard of 
weighs and measures, 

§ 157. The power conferred by this paragraph has 
been long and efficiently exercised, so that the Ameri- 
can coinage has supplied much of the currency of the 
country, and holds a high rank among foreign nations. 
The Mint of the United States is an office, with 
the proper officers, created by Congress in 1792,^ and 
has been in operation ever since. Every person may 
bring gold and silver to the mint to be coined, and if it 
is of the standard value, is assayed and coined free of 
expense; but if below the standard, enough is retained 
to pay the expense of coinage. The coinage of the 
United States is entirely decimal^ and, therefore, in prao* 
tice, more convenient than that of any other nation. 
Thus, the Spanish milled dollar is taken as the vnitj 

U UTieatoti'fl R. 122; 12 Wheatoa's R. 273. tAct of Apri) 
1792. 
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and all smaller coin is in fen^^ parts of that, and all gold 
coin in tens above; as the dime is the tenth part of a 
dollar, and the eagle ten dollars. That part of this 
clause whicli relates to the standard of weights and 
measures, has never been acted upon, — although nothing 
could conduce nx>re to the accuracy of trade, or the 
convenience of commerce. Several elaborate, and sci- 
entific treatises have been produced upon the subject, 
for the information of Congress, among which is the able 
Report of Mr. J. Q. Adams. In the meantime, the pow- 
er is sometimes exercised by the states. 

§ 158. 6th clause. To provide for the punishment of 
counterfeiting the securities and current coin of the United 
States; 

Congress have exercised this power by making the 
crime of counterfeiting a felony, punishable by impris- 
onment, fine, dz>c. This power is consec(uential to the 
preceding, — that of coining money and regulating its 
Yalue. 

§ 159. 7th clause. To establish Post-offices and 
Post-roads; 

The establishment of Post-ofiices and Post-roads 
has existed since, and before the organization of the 
present government. Being a branch of public admin- 
istration co-existent with commerce, social intercourse, 
and the difiUsion of knowledge, it has grown with the 
iacrease of the general prosperity, and has become, 
from small beginnings, an immense and complicated 
machinery. In 1 830^ the number of Post-offices was 
9OOO9 and the number of miles in Post-roads more than 
2O9OOO; and this number is constantly increasing. 

§ 160. To establish Post-roads and Post offices, 
ineans simply to make any given road a post-route^ and 
appoint in any given place a post-master. The routes 
u:i^e established by act of Congress, but it is the duty of the 
postmaster-general to appoint postmaeteTB al a\V s^^mS^ 

Met of April, 1806. 
7 
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places as he may judge best, and expedite the mail as 
£requently, on established routes, as the public interest 
may require. 

§ 161- The power to establish Postoffices and 
Post-roads being given, the consequential powers neces- 
sary to carry it into execution are likewise given; as, 
for example, the power to secure the safety and speedy 
transportation of the mail.' Congress have accordingly 
made the robbery of the mail a felony^ and prohibited, 
under high penalties, the obstruction of the mail. Under 
this act the Supreme Court^ have decided, that even a 
stolen horse, found in the mail stage, could not be 
seized, and that the driver could not be arrested on ewH 
process in such a way as to obstruct the ms^il. But 
it was subsequently decided, that this was not to be 
carried so far as to endanger the public peace by inter- 
fering with criminal process.^ Thus, a felon may be ar- 
rested in the mail stage, or the driver, if he had commit- 
ted murder. 

§ 162. Under the power to establish Post^roads has 
arisen the question of Internal Improvements. Though 
much agitated, it is not settled, and I shall give here 
merely the different authorities upon the subject, whether 
Legislative, Executive, or Judicial. 

§ 163. 1st, Of the Legislative opinions upon the sub- 
ject. By the Act of March 3d, 1803, Congress con- 
cluded a compact with the state of Ohio, by which 
three per cent, of all the moneys derived from the sale 
of public lands wiihin the State of Ohio were reserved 
for the construction of roads within that state. The 
consideration was, that the lands of the United States in 
that state should not be taxed. Whether by inadver- 
tence or intention, this act clearly acknowledged the 
power of the general government to niake Internal Im- 
provements; for the appropriation was made by the 

'Act of April, 1810. * 3 'ft^XV^ la« Journal. 

*i P«te»' Kep. 390. 
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United States, and the funds were derived from the prop* 
erty of the United States. It. could be no objection to 
this reasoning that the work was to be done by the 
state; for it is an established principle, that ^he who 
acts by another,, acts by himself.^' Neither is it an ar<- 
gument to say there was a consideration; for, ^ what 
one cannot do directly he cannot do indirectly.'' This 
was so understood by Congress, for in several subse- 
quent acts they authorized the construction of roads 
within the North-west Territory. 

§ 164. The next step taken by Congress* was the 
construction of the Cumberland Road. This road was 
commenced in 1 806, and in a few years finished from 
Cumberland, on the Potomac, to Wheeling, on the Ohid. 
In 1820, Congress resumed the construction from Wheel- 
ing westward, and it is now in progress through the 
western states. This work was undertaken on the 
ground of the compact with Ohio. By the terms of a 
compact made between that state and the United States^ 
five per cent, of all the moneys arising from the sale of 
public lands within that state were to be applied to the 
making of roads ^^ leading from the navigable waters of 
the Atlantic to the Ohio." This, however, falls within 
the same principles already stated, in reference to the 
three per cent, fund; and as the sum drawn from the 
reserved funds was soon greatly exceeded, the work has 
since been conducted simply on the ground of iatemal 
impravemeni. 

§ 165. The next act^ was the opening of the road 
from Athens, in Georgia, to New-Orleans, and from 
Nashville to Natchez. In 1 809, the Canal of Caronde- 
let' was extended to the Mississippi by the general 
government. 

§ 166. In 1811, Congress directed* the survey and 
making of two roads, — one from the Rapids of the 

1 Act of March, 1806. > Act of Aprils 18Q6. 

•Act of Febnmrjy 180Q 4Act of Decem\^t^\^W 
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Maumee to the Western Reserve, and another from 
Sandusky to the Greenville Line. 

§ 167. By several successive * acts in 1812) I8I69 
18179 and 181 89 Congress confirmed their former de- 
cisionsy by making surveys of, and authorizing the con- 
struction of roads ; till it would seem that, pradiedUyj 
there was no doubt in the National Legislature upon the 
subject. The matter has, however, been several times 
tested by the interposition of the Executive Veto. 

§ 168. A bill to set apart a portion of the bank bonus 
ana dividends for the purpose of Internal Improvement 
was passed in 1817, and returned by Mr. Madisonj 
who denied the power of Congress to construct roads 
and canals, or improve water-courses. The House of 
Representatives, however, re-aJSirmed their power by a 
vote of sixty to fifly-six. 

§ 1 69. At the succeeding session, Mr. Monroe, in his 
message, also denied the constitutional power of Con- 
gress to make Internal ImprovemenU, The House soon 
afler passed a resolution, ninety to seventy-five, declar- 
ing that Congress, under the Constitution, had power to 
construct roads and improve waterKX>urses. 

§ 1 70. From this period Internal Improvement seem- 
ed the settled policy of the government for several years. 
In 1 822, Mr. Monroe, indeed, interposed his veto on 
the bill providing fi>r the Collection of Tolls on the 
Cumberland road; but, the objection was not to the 
power of making roads, but to the CoUecHon of TcU$ 
upon it, as being inconsistent with the jurisdiction and 
sovereignty of the soil. This, however, was not deemed 
an impediment to the construction of public works, for 
Congress immediately took measures to organize a sys- 
tem of surveys and reports, in relation to such roads and 
canals as the public interest might require ; and in April, 
1824, what is called the Survey Bill became a law. 
It appropriated $30,000 for the purpose of making fur- 
vejTB of different parts of the coxmXx^, %XL<i ^Mthiorized 
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the employment of the Engineer Corps in that service. 
Soon after the passage of this bill, the accession of jbl 
new administration, decidedly favorable to Internal Im- 
provement, gave the system a new impulse, and from 
that time forward Ck>ngress enacted many laws affirming 
and enlarging these powers. They subscribed a large 
amount of stock to the Ohio and Chesapeake Canal, 
to the Dismal Swamp Canal, and the Louisville and 
Portland Canal. They made appropriations for the 
improvement of numerous harbours, rivers, &c. dtc, — 
for the making of Military Roads, — for the continuance 
of the Cumberland Road, and various other public 
w<Mrks. A practical check was given to this system by 
President Jackson, in his veto on the Maysville Road 
Bill, of which I shall speak hereafter. Congress, how- 
ever, remained unchanged. By the passage of the 
Harbour Bills, and numerous other items for roads and 
improvements in other bills, they have manifested a 
fixed opinion in favor of their power to construct roads 
and other public works. 

§ 17U The reiuU deduced from this Legislative 
History is, that Congress have uniformly asserted tksir^ 
power, under the ConstUutionj to construct and hold,, 
with the public funds, public works, under the denomi- 
nation of Internal Impronements, We shall now exam-- 
ine the opinion of another branch of the government. 

§ 172* 2d- Of the Executive opinions.. During the. 
administration of Washington and the elder Adams, the- 
power of Congress in respect to Internal Improvements 
was neither exercised nor much examined,, and there- 
fore no executive opinions were formally advanced. 
Under the administration of Mr. Jefferson, we have 
already seen the compact was made with Ohio, and the 
Cumberland Road undertaken. To both these acts 
Mr. Jefferson gave his assent, and it is difficult to see 
in what respect these works differ from olhet i^vxYAk^Vm- 

provements/yet, by bis message of Decem\)«t ^-i^\^^^> 

•7* 
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he denied the power of Congress to make roads and tm* 
proye water-courses, though he earnestly recommended 
the grant of such powers by the states. The reason 
given was, that this power was not enumerated amcmg 
the powers of Congress. The authority of Mr. Jeffer- 
ton, therefore, may be considered as decidedly against 
the power to make internal improvements^ though be 
was most earnestly in &vor of granting such a power 
to the government. 

§ 173. Mr. MadUotij in 1796, spoke in &vor of a 
resolution relative to a survey of a road from Maine to 
Georgia; yet, in 1815, in his Message to Congress, 
while strongly recommending to Congress « the great 
importance of establishing throughout our country the 
roads and canals which can best be executed under 
national authority,^' intimated that any defect in the eath 
etiiutumal power might be supplied in the mode provi- 
ded by the Constitution. 

Ia 1817, Mr. Madison placed his Veto upon the bill 
providing means for the construction of roade and 
eanaU^ and the improvement of water-courses. He de- 
nied the constitutional power of Congress to mi^e such 
works, and thus gave his judgment also in the negative, 

§ 174* In Mr. Monroe's first message to Congress,' 
he declared his agreement with his predecessors, and 
doubt of the constitutionality of such works. After the 
passage of the Resolution of Congress, in 1818, affirm- 
ing the power, he is understood to have withdrawn his 
opposition, and during his administfation, appropriations 
for such purposes greatly increased. In 4 822, however, 
he placed his veto^ upon the act for the erection of Toll- 
gates and the collection of Tolls on the Cumberland 
Road. This he considered as requiring the juris- 
diction and sovereignty of the soil, which the general 
government did not possess. 

§ 175' Mr. John Quincy Adams strongly recom* 
I Bocember, 1817 . * >^«l^\«a, 
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mended and encouraged Internal Improvements. Dur- 
ing his administiationy the system seemed to have be- 
come a part of the permanent policy of the country. 
Numerous surveys were completed^ and largo sums ap- 
propriated for various public works. 

§ 176. General Jackson, while a member of the 
Senate, is understood to have had no constitutional 
scruples upon the subject; but, by his veto upon the 
well-known Maysville Road Bill,* he gave his influence 
in the negatvee. In whatever manner this document 
may be judged of, during the heat of temporary party 
controversies, there can be no doubt that it contains a 
temperate and judicious review of the question, and a 
correct decision upon the particular point submitted to 
him. That point was, the propriety of constructing by 
the general government a local road entirely wUhin one 
state. There is no doubt that if the power of making 
Internal Improvements exist in the general government, 
it must be confined to national, not local objects. 
General Jackson, however, went further than this, and 
deemed that all the power which had been uninterrup 
tedly exercised upon this subject, viz. that of a p prapr if 
ating money, vmu inswficient and unsafe for ike wceeu' 
fid prosecution of national works. He regaided it, 
notwithstanding the usage was admitted, as improper to 
exercise powers not granted, and which might easily be 
conferred. 

§ 177« Since this message, the Executive influence 
has been altogether opposed to Internal Improvements, 
and they have made little progress. 

§ 17S. We have now seen that the opinions of 
Presidents Jefferson, Madison, Monroe, and Jackson 
were opposed upon constitutional grounds to the exei^ 
cise of suoh a power by the general government; but 
that all ef them, except the latter, were in &vor of the 
iQeasures themselves, and under all theic adnniasAs:^ 

' Meamge, 27th May, 1830. 
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tioiiB, except also the last, many national woriis were 
undertaken. President Adams alone conceded both the 
theory and pradice. 

The conclusion of the whole then is, that the weight 
of Legislative authority ha^ been uniformly irl favor of 
f&e power, while that of Executive authority has been 
against it. * 

§ 179. Sd. Of Judicial opinions we have none ex- 
cept general decisions upon the indirect powers of Conr 
gress. 

The Supreme Court decided, that a contemporary 
exposition of the Constitution practised, and acquiesced 
in for a number of years, fixes the construction of the 
Constitution, and the court will not shake or alter it} 
Also, that there is nothing in the Constitution of the 
United States which excludes incidental or implied 
powers.* 

The two principles here cited might be considered as 
showing an inclination in the Supreme Court to sustain 
the power claimed by Congress. Yet, as it may be long 
before the question will come before that tribunal, it 
may be considered as open to discussion. 

§ 180* Clause fith. To promote the progress of sd' 
ence and the useful arts, by securing, for limited tvmesj 
to authors and inventors, the exclusive right to their 
respective writings and discoveries: 

§ 181. In England it was solemnly decided,' that an 
author had, by Common Law as well as by Statute, an 
exclusite right to his own works. In this country, 
Copy-rights and Patent-rights are derived from Acts of 
Congress, founded on this provision of the Constitution. 

§ 182* l*he acts^ relative to Patents, direct that 
M Patents may be obtained for any new and useful art, 
machine, manu&cture, or composition of matter not 'I^ 
known before the application.^ The term for which a 

f 1 Crancli, S99. * 4 YAietLton^ ^\^. « 4 Bunows' Rep. 2303. r 
^ActM of Febniaiy, 1793, and Kpv&,\QKA. V 
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Patent may be obtained is fourteen years. Suoh a law 
would seem to be an effectual protection to inventors 
against an infringement of their rights, yet we may see 
in the Life of Whitney^ of how little avail it is against 
the pressing interests of society. In Georgia, no jury 
could be found to give him a verdict of damages for the 
open violation of his Patent for the Cotton Gin, — an 
invention which had doubled the value of cotton! 

§ 183. Ciypy^righU were formerly secured for fovr- 
teen years; now, by the Act of February, 1831, in every 
respect better than the former, the term is prolonged to 
twenty-eight years, and at the expiration of that time, he 
or, if he be dead), his wife or children, may renew it 
or fourteen years longer. 

§ 1 84. Clause 9th. To constitute trifmnals inferior 
to the Supreme Court: To define and punish piracies 
and feh>nies committed on the high seas, and offences 
sgamst the Law of Nations: 

§ 1 85. In another place we shall consider what re- 
lates to the Supreme and Inferior Courts. 

By the Law of Nations, and by the Common Law, 
Piracy is defined to be— roft&ery on the high sea, that is, 
the same crime which, when committed on the land, is de- 
nominated ro&&ef^.^ Piracy is against all nations, and 
punished by all. A plea which would be good in one 
civilized state, would be good in all. 

An alien under the sanction of a mUional commission, 
cannot commit piracy while he pursues his authority.' 
Hence, the Barbary states are regarded as lawful pow- 
ers, and not pirates. 

§ 186. Felony, at Common Law, comprises every 
species of crime which occasions the foffeiture of lands 
and goods. These, under the English Law, were most 
crimes punishable with death, such as murder, forgery, 
theft, &c. But this does not include all offences on the 

I See SiUhnan's Journal. * Blackst. Comnu II^IX 

s 1 Kent^t Coma, 176. 
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high seas; for example, Lord Coke says that 'piracy 
not felony, because punishable by the cwU and not t 
common law. 

§ 167- The High Seas means aU the tcaiers of i 
ocearij whether within the territorial boundaries of 
foreign nation or of a domestic state.^ 

Between high-water mark and low-water maik, whe 
the tide ebbs and jflows, the Common Law and the A 
miralty hold alternate jurisdiction; one upon the wat 
when it is full sea, the other upon the land when 
is ebb. 

The high seas, here defined, however, do not extei 
to creeks and inlets, but, as it respects the states, mea] 
that part of the ocean which washes the sea-coast, ai 
is not included within any county. 

§ 188. Congress, by various enactments, have exe 
cised the powers vested in them by this section, ai 
have affixed various punishments to the crimes of tre 
son, murder, robbery, piracy, &>c. 

§ 189. Congress has power to provide for the pui 
ishment of offences committed by persons, serving c 
board a ship of war of the United States, wherever th 
ship may be : but Congress has not exercised that poi 
er in the case of a ship lying in the waters of tl 
United States.' 

§ 190. Clause 10th. To declare wary grant letters i 
marque and reprisal, and make rules concerning captur 
on land and water: 

§ 191. These powers are attributes of sovereignty 
they are vested in the national government, and not 
the states, 'The power of declaring war is the highe 
which the government possesses, and involves direct 
the happiness and existence of the people : as it is call< 
the last resort of kings, so it is certainly the last appe< 
of nations, 

§ 192. To grant letters of marque and reprisal 
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but a part of the power to declare war; fw such aa act 
would unquestionably produce war. 

§ 193. The power of <<making rules concerning cap- 
tures on land and water,'' which is superadded in the 
Constitution to that of declaring war, is not confined to 
captures which are extru'territorialj but extends to rules 
respecting enemies' property found within the territory, 
and is an express grant to Cbngress of the power of 
confiscating enemies' property found within the territo- 
ry at the declaration of war, as an independent power, 
not included in that of declaring war.' 

§ 194. Clause 11th. To raise and support armies; 
hut no appropriation of money to that purpose shaU be 
for a longer term ^uin two years: 

§ 195. The United States have always had a small 
standing army, to keep up the forts on the sea-board and 
awe the Indians. The provision preventing an appro- 
priation for a longer period than two years was for the 
obvious purpose of keeping the standing army always 
within the immediate control of the people, 

§196. Clause 12th. To provide and mainiam a 
navy: 

This, like the provision to maintain an army, is a con- 
sequence of the general power to declare war, and is 
absolutely necessary to natiopal existence. The United 
States have long had a respectable navy, and all the 
provisions necessary to its organization, support^ and 
increase, have been provided for by law. 

§ 1 97. Clause 1 3th. To make rtdes for the govern- 
ment and regulation of the land and naval forces: 

Congress have established, by law, rules and articles 
of war fur the government of the army,^ and rules and 
regulations for the government of the navy.' These 
rules provide for the discipline of the service, the mode 
of trial, and the punishment for offences. The rules 
and articles of war must be read at the head of each 

1 8 Cnaeh, IIO. ' Act of ApriJ, 1806. » Act of k^\^^« 
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eorps every six months, and are to goTem as well the 
militia in service as the regulars, but the militia are to 
be tried by their own officers. 

§ 198. Whatever crimes are committed oh board of 
public ships of war of the United States, whether in port 
or at sea, are exclusively cognizable and punishable by 
the government of the United States.^ The public ships 
of sovereigns,. wherever they may be, are deemed to be 
extra-territorial, and enjoy the immunities from the 
local jurisdiction belonging to their sovereign.' 

§ 199. Clause 14th. To pravide for caUing forth the 
wdlitia to execute the lawa of the Uniofij suppress insur- 
rectiohs, and repel invasions: 

Clause 1 5th. To provide for organizing^ armings and 
disciplining the mUiHaj and for governing such part of 
them as may be employed in the service of the United 
States J reserving to the states respectively the aj^^nt- 
meni of the ofieers, and the authority of training the 
mUitia aec&rding to the discipline prescribed by Coih 
gress: 

§ 200. Upon dxese two provisions, and a subsequent 
one, that the President shall be commander-in-chief of 
the militia when called into actual service, rest the 
whole power of the national government over the militia. 
Upon two occasions only has the power to "call forth 
the militia to execute the laws, suppress insurrections, 
and repel invasions," been exercised, — one the insur- 
rection in Pennsylvania in 1794, the other to repel the 
invasion of the enemy during the war of 1812. Some 
serious questions have arisen under this power. In 
consequence of a requisition made by President Madison 
on the governors of Massachusetts and Connecticut for 
their quotas of militia, a question arose between the 
genend and state governments in relation to this power. 
In that and following discussions, these questioBs were 
made: 

' Uniud States vt. Bevaui^ ^ Vfteavm^^l^ ^\^^« 
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1 . Who is to detormine token the exigency pointed 
out by the Constitution has happened f 

2. Whether the President can place the militia under 
the command of any one but himself? 

3. Whether he can detach parts oi the militia corps? 

§ 201* On the first question, the governors of Con- 
necticut, Massachusetts, and Rhode Island, with the 
Supreme Court of Massachusetts, held^ that the gotem- 
ars of the states were to judge when the exigency con- 
templated by the Constitution had happened. This 
doctrine, however, was denied by President Madison in 
his Message to Congress, and the question has since 
been solemnly settled^ by the Supreme Court of the 
United States. It was then settled that the authority 
to decide belongs exclusively to the President. The 
act of 1795, providing for the mpde of calling out the 
militia, was 'framed on this principle. The law con- 
templates that, in certain exigencies, orders shall be 
given to carry the powers into effect, and no person can 
have a right to disobey them. No provision is made 
for an appeal from, or review of, the President's opm- 
ion. And whenever a statute gives a discretionary 
power to any person, to be exercised by him upon his 
own opinion of certain facts, the general rule of con- 
struction is, that he is thereby constituted the sole and 
exclusive judge of the existence of those &cts.' 

§ 202. The power to ^lovent the militia, when in the 
service of the United States, is an exclusive one; for any 
such power concurrent in other authorities would destroy 
all unity of action and conmiand. 

§ 203. There is nothing in the Constitution to pro- 
hibit a state from calling forth its own militia to assist 
the United States, when that militia is not in the ser- 
vice of the United States, to suppress insurrections and 
repel invasions. Such a concurrent exercise of power 

1 Martin Vi, lAott; 12 Wheaton's Rep. 30, 31. 

sj Kent'sCoa. 24S,246. > laWhsalmi^ia^^X^^ 
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does not interfere with, or obstruct the exercise of, the 
powers of the Union. 

§ 204. Upon the questions whether the President 
can delegate his authority^ or detach parts of the mihtia 
corps, different opinions have been advanced by the 
state and national authorities. Thus, Connecticut and 
Massachusetts, during the war, asserted that he could 
not; President Madison, that he could. The latter 
seems the general opinion, and is certainly most conso- 
nant to reason. 

§ 205. By the act of May, 1792, Congress provided 
for the organization, arming, and disciplining of the 
militia. By that act, directions were given as to the 
mode in which the President was to give his orders j 
and refusal or neglect to obey them was declared a 
public offence, and the mode of trial, by court-martial, 
was pointed out. In relation to this act, the Supreme 
Court have decided,* that the militia, when called into 
actual service, were not to be considered in that service^ 
or as national militia^ till fhey were mustered at the 
place of rendezvous; and that until ihen^ the state retain- 
ed a right, concurrent with the government of the Uni- 
te4 States, to punish their delinquency. If the militia, 
when called into the service of the United States, refuse 
to obey the order, thej^ remain within the military con- 
trol of the states, and it is competent for the state to pro- 
vide for trying and punishing them by a state court- 
martial. 

§ 206. In addition to the act of 1792, Congress have 
passed several other acts upon this subject. In Feb- 
ruary, 1795, a law was passed, calling forth the militia, 
in contemplation of the well-known Whiskey Insurrec 
tion. In May, 1 820) they passed an act providing thai 
the system of discipline observed by the militia through 
cmt the United States should be the same as observed 
hj the regular army. 

> Huston w. Mooie \ 5 Y^ Vftax. ^«^« \, 
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§ 207* A court-martial that imposes a fine upon a 
man not liable to militia duty are tresspassers, as well 
as the officer who distrains for such fine.* 

§ 208. Clause 16. To exercise exclusive legislation in 
all cases whatsoever, over such district (not exceeding ten 
miles square) as may, by cession of particular states, and 
the acceptance of Congress, become the seat of govern- 
ment of the United States, and to exercise like authority 
over (dl places, purchased by consent of the Legislature 
of ike state, in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-^ards, and other 
needful buUdings; And 

Clause 1 7. To make all laws which shall be necessary 
and proper for carrying into execution the foTegoing 
powers, and all- other powers vested by this ConstUuHon 
in the government of the United States, or in any depart* 
ment or officer thereof 

§ 209. In pursuahce of the power to exercise exclu- 
sive jurisdiction, &c. dz.c., Congress, in July, 1790, ac- 
cepted of u grant from Virginia and Maryland, of ten 
miles square, on the Potomac, for the seat of govern- 
ment, which is the present District of Columbia; Over 
this territory Congress have exclusive jurisdiction, and 
exercise all legislative powers. 

§ 210. The jurisdiction over various other sites, as 
West Point, &c., has been granted by the Legislatures 
of the respective states in which they lie, for military 
and naval purposes. 

§ 211* The power to exercise exclusive jurisdictioii 
includes the power to tax.^ 

§ 212. Congress have the power of general b,h well 
as local jurisdiction, in reference to acts committed 
within that jurisdiction.' 

§ 21 3. The states cannot take cognizance of any acts 
done in the ceded place afler the cession ; and, on the 

J 3 Cranch, 331. ' « 5 Whea\OTk»»^c^,^VV^ 

s 1 KeotV Comm, 403^,6 Wheaton, 426. 
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Other hand, the inhabitantg of those places cease to be 
inhabitants of the states, and can no longer exercise any 
political rights under the laws of the state.^ 

But there is commonly reserved by the states a right 
of executing criminal process within the limits of ceded 
places, and this may be exercised in perfect consistency 
with the right of jurisdiction on the part of the United 
States. 

§ 214. The clause giving Congress power to make 
all laws which shall be necessary and ^&per to cdrry 
ike foregoing into execution jhdiS given rise to more 
diversity of sentiment, discussion, and controversy than 
any other in the Constitution. The reason is obvious; 
about the direct provisions of that instrument, men of 
ordinary comprehension could have but little difference 
of opinion; but as to what is necessary and j^rojper, dif- 
ferent men might form very different judgments : so it 
happened; the Constitution had scarcely gone into 
operation under the administration of Washington, when 
a radical difference of opinion arose, in relation to the 
charter of the United States Bank. 

§ 215. In 1791, the Secretary of the Treasury recom- 
mended the establishment of a National Bank, as neces- 
sary to the proper administration of the financial con- 
cerns of the nation. A bill for that purpose was intro- 
duced into the House of Representatives, and warmly 
opposed on constitutional grounds. Mr. Giles, Mr. Mad- 
ison, and Mr. Jackson, of Georgia, were among the op- i ^ 
ponents of the measure, and Mr. Ames, Mr. Boudinot, \* 
and Mr. Gerry, among its advocates. The former de- * 
nied its constitutionality, on the ground that Congress 
could not exercise any powers not expressly granted, — 
that no power was anywhere given to charter a bank, 
—and that, if such implied powers were exercised, 
there would be no limits to the powers of the general 
^vernment.^ Their opponents contended that Con- 

' 3 Story's Comm. 103 ; 8 Mfts&di. IX ^ 1E.VLvc^>9^%\MlMte«^ vd. 4. 
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^88 had power to pass all laws necessary and froper 
to ^eet the ends proposed by the Constitution, — ^that, in 
a confused state of the general currency, such a bank 
was necessary to the power of levying and collecting 
taxes, — and that it was implied in the poteer to borrow 
money, which also includes the power to lend, and that 
without the exercise of implied powers, the government 
could do nothing. After much debate, the bill passed* 
both Houses of Congress. The President (Washing- 
ton), on receiving the bill, called a cabinet council, in 
which it was again debated. The Secretary of State 
(Mr. Jefferson) and the Attorney-general denied its con- 
stitutionality, while the Secretaries of the Treasury and 
War (Hamilton and Knox) agreed with the majorities 
in Congress. The President, after deliberation, gave 
it his signature, and the weight of his favorable judg- 
ment, 

§ 216. In 1811, the charter of the United States 
Bank expired, and it was not rechartered. In the de- 
bate upon the question of its constitutionality, it was 
advocated by Mr. Crawford, and opposed by Messrs. 
Clay and P. B. Porter, upon the same grounds as it had 
formerly been advocated and opposed by Messrs. Ames 
and Madison.^ 

§ 21 ?• In 1816, a new bank was chartered, with a 
much larger capital. The currency of the country was 
then in a very depreciated and bankrupt condition. 
The effect of the establishment of the bank was to re* 
store a healthy action to the money market, and resus- 
citate credit. ' 

§ 218. In 1832, in anticipation of the expiration of 
the charter in 1836, an application was made for its re- 
newal, and the bill passed both Houses of Congress, but 
was rejected by the interposition of the Executive Veto, 
by President Jackson.* 

t Kent's Comm. vol. 1. p. 234. > 4 Elliott's Debates^ 268^^^ 
* Journals of Coii^ifA. 1832, 
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l»t. That Ccogreaa bas power to incorporate a 
Bank. 

3d, Tbat there is nothing in the Constitution which 
excludes incidental or implied powers; and that if the 
€ihI be within the scope of the Cotutiizitionj all the 
wieams which are appropriate^ and are adapted to the 
endy and not prc^iibitet^ may be ccmstitutionaily employ- 
ed to carry it into effisct. 

3d, Tbat tbe Bank of the United States has a consti- 
tutional right to establish o^Ccev of discount and deposite 
wUhin the states. 

4tb, That the states eamnot tax the branches : they 
have no right to tax any of the constitutional means 
ufed by the government to effect constitutional ends. 

5th, That the last rule does not extend to any of the 
real property held by the bank in particular states, nor 
to the proprietary interests of any citizen of th^t state 
in the bank. ' 

^ 220* In the case of Osborne vs. Bank of the United 
States,' the court decided, 6th, That the bank may sue 
in the federal Courts. 

§ 221* These several decisions gave validity to the 
charter, and the acts of the United States Bank, so 
far as its constitutionality could be established by ju- 
dicial authority, it was so. The authorities upon this 
subject stand thus : — Congress passed acts in its favor 
in 1791y 1816, and 1832. On the other hand, in 1811f 
they rejected a bill for its recharter. Of the ExeetUiw, 
Presidents Washington, Adams, Madison, and J. Q. 
Adoins approved g£ it; President Jackson alone disap- 
proved. The supreme judicial tribunal of the Union 
has given a solemn decision in its &vor. The consti- 
» 4 Wheaton^i Rep. 3ie. «^ Wtwaton, 733. 
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tuHonalUy of a National Bank is therefore settled, as far 
as it can be, by dedsioriy precedent^ and authority. The 
expediency of such an institution may at any time be 
questioned by the representatives of the people, and so, 
as a matter of argument or theory j may its constitution- 
ality, simply because all things are open to discussion 
at Uie ultimate tribunal of public opinion ; but the exis' 
tence of the bank being once supposed, nothing can 
shake its validity while the decisions of the Supreme 
Court remain unimpaired and the Constitution un- 
violated. In reference, hpwever, to the decision of the 
Supreme Court, in the case of McCullough, against the 
State of Maryland, it may well be doubtedj whether the 
Constitution contains any power to perform any acts 
which are merely appropriate and adapted to the.eiul, as 
stated in the second proposition; for most assuredly an 
act may be appropriate and adapted^ — which is not both 
necessary and proper. The constitutionality of the 
United States Bank tvas maintained by Hamilton and 
othei*s, upon the ground of its necessity to the fiscal op- 
erations of the government. 

§ 222. Another incidental power claimed and exer- 
cised by the government is to create a priority of pay- 
ment in their favor, in case of the death or insolvency of 
the debtor. Congress, by their acts of 1789, 1790, 
1792, 1797, and 1799, gave this priority of payment 
over private creditors, in cases of insolvency, and the 
distribution of the estates of deceased debtors.* In the 
case of Fisher vs. Blight,^ the power thus vested in the 
government by act of Congress was declared to be con- 
stitutional, and coming within the legitimate scope of 
means adapted to an end which is constitutional* The 
government must pay the debts of the Union, and 
therefore is vested with the most digible means of 
doing it. 

§ 223. The principle is, that the government of the 
> 1 Kent^s Comm. 930. ^ % Ct&\i!i:>Bi^^EJ^ 
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United 3tates Kte preferred creditors to citizens, or even 
tostatjBs; but no lien is created by this preference; a 
prior bona fide conveyance is valid. The same prin- 
ciple came up and received a further exposition in sev^ 
eral other cases.^ 

§ 334. The Umxts of this priority is thus defined: 

1 . It exists in the case of the death of the debtor 
without sufficient assets. 

2. In the case of bankruptcy, or legal insolvency, 
manifested by some act pursuant to law. 

3. In case of the voluntary assignment^ by the insol- 
vent, of all his property to pay his debts. 

4. In case of an absent^ concealed, or absconding 
debtor^ whose efiects are attached by process of law. 
This prerogative of the United States must be strictly 
construed, for it is in derogation of the rights of cred- 
itors. 

§ 225. The United States have likewise, by implir 
eaUon^^ the right of suing in their own courts ; and suits 
may be brought in the name Of the''- United States, or of 
any artificial person, as the Postmaster-general, for their 
benefit.* 

§ 226. Another exercise of implied power by the 
government is found in the acquisition of Louisiana and 
Florida by treaty. No provision is made in the Con- 
stitution for acquiring foreign territory ; and even in the 
opinion of President Jefferson, there was no constitu- 
tional power to make the treaty for the acquisition of 
liOuisiana. The President and Congress, however, ap- 
proved the act, and the nation acquiesced.^ This power 
is, however, an incident of sovereignty. 
' § 227. Another exercise of implied authority was the 
passage of the celebrated Alien and Sedition Laws.^ 
The first gave the President the power to order out of 

t 3 Cranch, 73 ; 5 Id. 289 ; 8 Cranch, 431 ; 2 Wheaton, 396. 

• I Kent's Comm. 333. * 3 Stoiy's Comm. 155. 
^3Stoiy^8 Comm. 162; 4 Elliott's Debates, 255, 

* Alien and Sedition A^cts, \7dQ. 
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the country such aliens as he should deem dangerous to 
the peace and safety ef the country; and the second 
made it a public crime for persons to combine and con< 
spire together, with intent to oppose any of the measures 
of the United States, or to write, print, or publish, or to 
disseminate any &.lse, scandalous, and malicious writ- 
ings against the government of the United States, Con- 
gress, or the President. These acts soon expired by 
their own limitations, and never received a judicial 
sanction. They excited general odium, and have not 
been revived. 

§ 228. Section 9th. 1st clause. 7%« ndgraiion or 
imporiaiian of such persons as any of the states now ex- 
isting shaU think proper to admxtj shall not be prohibited 
by the Congress prior to the year one thousand eight 
hundred and eight; but a tax or duty may be imposed 
on such importation, not exceeding ten doUars for each 
person. 

1^ 229. The persons here spoken of were slaves^ and 
the effect of this clause was to permit the slave-trade 
till 1808. After that time arrived, Congress prohibited 
it in every direction, and affixed to it the penalties of 
piracy, 

§ 230. The privilege of the writ of Habeas Corpus 
shaU not be suspended, utdess when in cases of rebellion 
or invasion the public safety may require it, 

§ 231. The term Habeas Corpus is a Latin phrase, 
signifying " You may have the body." The Writ of 
Habeas Corpus is a judicial writ, grantable by any 
Court of Record or judge thereof, and commands the 
sherifi*, or other officer named in it, to have the body, 
and bring it before said judge, or court. The object of 
the writ is, by bringing a person, confined 5^ anjf meant 
whatever, before a competent authority, to Imve his con- 
finement, and the cause of it, investigated; and if it b^ 
not strictly legal, to discharge him.^ The writ is grant- 

' I Blackttone^s Comnu 
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able upon the application of any person whomsoever^ upon 
behalf of the prisoner, and is the only mode by which a 
person illegally detained may at once obtain his liberty. 
The privilege of the writ of Habeas Corpus is, there- 
fore, an invaluable privilege, and is a part of the essence 
of liberty inserted in the Constitution, where it can nei- 
ther be mistaken, nor evaded. 

§ 232- Our writ of Habeas Corpus is derived from 
the English Statute of the 31st Charles U. which was 
passed in consequence of frequent invasions of the per- 
sonal rights and liberties of the citizen during the reign 
of Charles I. 

§ 233. The writ may be suspended in case of rebd- 
lion or invasion; yet no suspension has ever yet taken 
place. An attempt to suspend it was made during the 
administration of Mr. Jefierson, on the occasion of Burros 
conspiracy, but it failed in the House of Representatives 
by a large majority.* . * 

§ 234. 3d clause. No Bill of Attainder, or Ex Post 
Facto law shall be passed. 

The terms !^ill of Attainder and Ex Post Facto have 
already been defined.' The very definition of these 
explains the meaning of the clause in the Constitution. 
The former, by which judgment should be passed and 
punishment inflicted upon the citizen without trial« 
and the latter which makes an act criminal which was 
not criminal when committed, were obviously incon- 
sistent with any thing like justice to, or liberty in, i 
the citizen. They were, therefore, expressly pro- I 
hibited. 

§ 235. 4th clause. No capitation or other direct tax 
shall be laid, unless in proportion to the census or enu- 
fneration herein before directed to be taken. 

This clause- is nearly the same with a part of the 
third clause of the 2d Section, 1st Article. The only 

* 1 Senate Journal, 1807 ; Journal of the House of Representativei, 
1807. ^ I>«&tvv\ion^<i)S^ Mi^ 52^ . 
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difibrcnce is the insertion of the word capUationf^-hvit 
this, by the following words, or other direct taxj iiP; evi- 
dently included under the head of direct taxes. The 
meaning of both clauses then is, that direct taxes j as 
well as representation, should be in proportion to the 
census in each state, — as directed to be taken in the 2d 
Section. 

§ 236. 5th clause. No tax or duty shall be laid on 
articles exported from any state. No preference shaU be 
given by any regulation of commerce or revenue to the 
ports of one state over those of another; nor shaU vessels 
bound to or from one state^ be obliged to enter, clear, or 
pay duties in another. 

These prohibitions explain themselves so clearly^ as 
to require little exposition by commentary or authority. 
The £rst clause, preventing duties upon exported articles, 
is rendered necessary by the fact, that without it, the 
agriculture and commerce of some states might, at any 
time, be destroyed by such duties. Some states, as 
South Carolina and Alabama, derive their whole wealth 
iioia the exportation of particular articles, and others 
again, as Virginia, and North Carolina, and Maine, a 
great part of it: so that by means of such duties the 
government might at 'any time make the most odious 
distinctions among the states ; nor would it derive any . 
advantage to itself, for duties upon exports can at no 
time be advantageous, for the obvious reason that it is 
by such means only a nation is enabled to procure either 
the money or produce of other nations. 
> It is also forbidden to give any preference to the ports 
of one state over those of another, or to oblige vessels 
bound from one state to enter, clear, or pay duties in 
another. The reason of this is yet more clear than that 
of the other. If the reverse of this were true, and such 
preference was allowed, and such duties imposed on ves- 
sels, it is plain the states would be in the relation ^C 
foreign states to each other. There vro\x\&\k« xtfTt^v 



08 CONSTITUTIOJi OF 

procity of interests between them, and the unity of the 
government would be. destroyed. 

§ 237* 6th clause. No money shall he drawn frtm 
the treasury, hut in consequence of appropriations made by 
law'; and a regular statement and account of the receipt 
and expenditures of aU public money shall he published 
from time to time, . 

The object of this provision was, 

1st, To place the public moneys beyond the reach of 
the executive: however limited the powers of the execu- 
tive in other respects, it is obvious that if he has control 
of the purse, he would be unlimited in the most essen- 
tial attribute of power. It is, therefore, wisely provid- 
edy that the people, who alone bear the burthens of tax- 
ation, should, through their representatives, alone have 
tiie power of appropriating the resulting revenue. The 
administrations of General Washington and Mr. Jeffer- 
son were minutely strict in the observance of this in- 
junction of the Coi^stitution ; but many instances might 
be cited since their time, in which money had been ap- 
' plied to objects different from those to which it had been 
specifically appropriated. 

§ 238. 2d, The other part of this clause, requiring a 
strict account of receipts and expenditures, was made 
to ensure fidelity and accuracy in the disbursement of 
public moneys. In the treasury department, as will be 
seen hereafter, various checks and balances, in respect 
to the transfer of money from the treasury, have been 
devised. 

§ 239. 7th clause. No title of nobility shall he granted 
by the United States, and no person holding any office of 
profit or trust under them shall, without tJie consent of 
Congress, accept of any present, emolument, office, or 
title of any kind whatever, from any king, prince, or for* 
eign state. 

'§ 240' The first clause, in reference to titles of no- 
bilityf IB the conslitalioii«\ Wmet ^.^ycvqX \Vtf^^^ odious 
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personal distinctions which arise from, and originate 
Biristocracies in other countries. 

The second clause, in reference to offices and titles 
from foreign powers, is made as a check against the cor- 
ruption of the officers and citizens of this government, 
by the princes and ministers of foreign states. 

§ 241- Section 10th. Clause 1st. No state shall 
enter into any treaty j alliance^ or confederation; grant let- 
ters of marque and reprisal; coin money; emit biUs of 
credit; make any thing but gold and silver coin a tender 
in payment of debts; pass any biU of attainder y ex post 
facto law, or law impairing the obligation of contracts; 
or grant any title of nobiUty, 

§ 242. The power to enter into any treaty, alliance, 
or confederation, is one of the most important attributes 
of national sovereignty: when the states parted with it, 
they parted with one of those characteristics which 
made them independent as it respects each other. This 
should be borne in mind, as it will be seen in the end 
that they parted with them all, and thus divested themr 
selves of all that national sovereignty ^ which in modem 
times is the sole foundation of the strange and fanciful 
theories put forth under the name of state rights. 

This right td make separate treaties and' alliances 
was yielded up by the old articled of confederation; for 
it was perfectly plain and palpable that the states could 
not retain it and form one umted nation: the latter was 
their object, and they yielded the former. 

§ 243. Letters of Marque and Reprisal are a com- 
mission from the sovereign authority to a citizen or sub- 
ject to make reprisals on the vessels or property of for- 
eign nations who have injured the one granting them.' 
The right of issuing these is prohUnted to the several 
states. It lies in the government of the Union. The 
reason of this also is obvious. Letters of Marque' are 
merely introductions to war; and if one state baii >h& 

iyBtta,book$d,cbap,18tbftectamH'^ 1 3 Stoc^'^tCQaaft.^V^* 
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right to issue them independent of the rest, all the others 
might immediately be involved in war by the instrumen' 
tality of that one. It will be remarked, that this right 
again is, by the definition, an attribute of noHorud «om- 
reigntyj and is therefore taken from the states and vested 
in the government of the nation. 

§ 244. The right of coining money is also a right' of 
sovereignty^ and is vested in the general government. 
If the right of coinage was vested in the several states, 
then there would be no uniformity in the standard of 
vaUiCj and spurious coin might be circulated. 

§ 245. The next prohibition is that against issuing 
"Bills of Credit." What is a Bill of Credit? A Bill 
of Credit^. is defined to be paper intended to circulaJU 
through the community for its ordinary purposes^ at 
money, which paper is redeemable at a fkOure day, 

§ 246. Is it necessary to constitute a Bill of Credit, 
that it should be made a legal tender? In the case of 
Craig vs, the state of Missouri,* the Supreme Court 
decided that it was not necessary that they should be 
made a legal tender in order to constitute them a Bill 
of Credit. . In that case the state of Missouri made 
loans on certain certificates, issued by the Auditor and 
Treasurer of the state, of various denominations, and 
which were made receivable at the treasury in payment 
of taxes and debts, and by public officers in payment of 
their salaries. They bore interest, and were redeema 
ble by the state. Such certifiaUes were decided by tho 
court to be Bills of Credit, and as such unconstitutional. 

§ 247* The object of the prohibition was to prevent 
the flood of depreciated currency which had so embar 
rassed the states during and subsequent to the revolu 
tionary war. It is plain that without this and the ac 
companying clauses in relation, to coins and currency, 
there could be no fixed standard of value, and commerce 

' Vatte], book 1, chap. IChh^ ««c. \Q^ \Q7 « '3 Stoiy't Comm. 237. 
*4 ?•!•»' Supreme Coun'RApot«^4\Q. 
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md prqperty would be constantly exposed to all the 
hazards of an uncertain and fluctuating currency. 

§ 248. The states are also forbidden to make any 
thing but gold and silver coin a legal tender in payment 
of debts. If they could have made any thing else a 
good tender, there is no species of depreciated currency 
which might not be paid for debts ; and the diflicultiei^, 
dishonesty, and bankruptcies attendant upon such a 
state of Uiings will be easily understood. Any thing 
may be borne in civil society with more ease than that 
which interrupts the regular course of business, ob- 
structs the due administration of juatice, and prevents 
the just payment of debts. The emission of Bills of 
Credit, and the making any thing but coin a legal tender 
by the states, would produce all these mischiefs. Du- 
ring the revolution,^ and both subsequent and anterior 
to it,, the resort to such means had reduced public credit 
to utter contempt, and ruined thousands of honest and 
industrious citizens. It was the recent e^^perience of 
these evils, and the inconsistency of such powers in the 
states, with the existence of a national government, 
which prompted the prohibitions we have just recited. 

§ 249. It is prohibited to the states, as well as to the gen- 
eral government, to pass any biUs of aUatnder or ex post 
facto laws. The reason is the same. The same injustice 
wouldbe worked in either case . Such laws, at all times un- . 
just and inexpedient, are peculiarly so in a country where 
the whole basis of the government is right and justice. 

§ 250> The states cannot impair the o6%a<ton 0^ con- 
tracts. ^ This is one of the most important provisions of 
the Constitution, and has already occasioned much dis- 
cussion, and been illustrated by several judicial decisions. 

§ 251. The first inquiry is, what is a contract? A 
contract is an agreement^ to do or not to do apartictdar 
Hang, It must be made between two or more persons.' 

1 2 Fitkin'8 Civil Histoiy, p. 156, 157. S2 Blackft* Comia« ^AS^ 
sidem; 3 Siory^a Comm. 24U 
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§ 353- CoDtncts may be either ^xeadory or ea^ ^ 



An execMiory comtraet is one in which a party binds 
himself to do or not to do 9omMmg hereafter? Thus, 
if two men agree to exchange horses next week, or one 
of them agrees to do work to-morrow, and the other to 
pay money £br it, these ccmtracts are executory, because 
they are to be performed at a fiOure lime; 

§ 353* But, a contract eoceaited is one in which the 
act to be done is performed ai (mee. As, if two men 
agree to exchange horses now, and do it on the spot, or 
one agrees to convey land, and makes and delivers the 
deed on the spot, such contracts are executed, because 
the act required to be done is done at once, 

§ 354. A grant and a c<Hitract executed are the same 
thing.' A contract executed conveys a thing in poMe^ 
nofi. A contract executory conveys a ihing in action, 

§ 355. Contracts are also express or implied} Ex' 
press contracts are those of which the terms are ex- 
pressed in the agreement; implied contracts are those 
which are necessarily inferred from the naJture of the 
agreement. An agreement that I shall pay so mudi for 
on ox is an express contract. If a man work for me, 
for n^ benefit, reason, justice, and the law all imply a 
contract that I shall pay him for it. Both these kinds 
of contracts are included in the general words of the 
Constitution. 

§ 356. The Supreme Court have decided, that a con- 
tract and a compact are one and the same thing.^ 

§ 357. As the term contract in the Constitution is not 
limited, it signifies both contracts executed and execu- 
tory. A grants therefore, is such a contract as cannot 
be impaired by the states. Such was the decision in 
Fletcher vs. Peck? There the state of Georgia had 

granted away certain lands to Peck, who had conveyed 

i 
' BUcktU Comm. 443 ; 3 Stoty't Comm. 241. * Wheaton, 197 ; 

If IVhaatODi 256. * 2 B\iuckat.CQ!ixnQ, AA;^ <^CwG«^\a^ «Id8iD. 
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them to Fletcher for a valuable consideration; subse- 
quent to which) the state of Georgia cancelled their 
grant to Peck. Fletcher sued on the covenant of itar- 
ranteCj and the court held that the law cancelling the 
grant was unconstitutional, because impairing a contracij 
which had already vested in -Fletcher a right to the 
liand. 

§ 258. The next inquiry is, what is ike obligatum of 
contracU? There are two kinds of obligations to con- 
tracts^r — moral and I^aZ. The obligation contemplated 
by the Constitution is a legal obligation :' it is one aris- 
ing under cvoil lawe; for a moral obligation cannot be 
impaired or enforced by human laws. The obligation, 
then, meant by the Constitution, must be one which 
arises either from the enactments of a state^ or can be 
influenced by those enactments. If, then, a contract is, 
by the laws of the place where it iis made, illegal and 
void, that contract has no dml obligation, and no action 
can arise upon it.' When it arises from civil laws, and 
is not by these laws illegal and void, then it is such an 
obligation as may be impaired, and consequently such a 
one as comes within the scope of the Constitution. 

§ 259. The ohUgaHon, therefore, must be a cteH one^ 
and it must be valid according to the municipal law. It 
cannot then subsist contrary to the ponHve law. But 
may it exist independently of it! May it exist without 
a remedy ? Thus, if two persons make a contract of a 
kind which, though by the laws of the state it is per- 
fectly valid to make, yet by the laws of the state can- 
not be enforced, has that contract an obligation within 
the meaning of the Constitution? If it has, what is it! 
The only obligation which it would seem to have is a 
moral one. That undoubtedly it has. But a moral ob- 
ligation, it is conceded on all hands, cannot be tmjMitredt^ 
and consequently is not the obligation meant. 

§ 260. On this point there is great divereitY o^ 

1 Ogden «« 5aifiiden^ Jj? Wheaton, 357. * aStoci^«CQnii&«^MS^ 

9 * 
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opinion. It is stated on high authority^ thtit the oMiga- 
tion may exist independently of positive law, and be 
perfect without a remedy. The examples given, how* 
ever, do not appear to confirm the principle laid down. 
Thus it is said,' that a state may have taken away ^iat- 
prisonment for debt, and the debtor may have no prop- 
erty; but still the right of the creditor remains, and he 
tnay enforce it against the future propertjrof the debtor. 
So a debtor may die without leaving any known estate^ 
or without any known representative. In such cases 
we should not say that the right of the creditor wu 
gone, but only there was nothing on which it could 
presently operate. But, suppose an administrator 
should be appointed, and property in contingency should 
&11 in, the right might then be enforced to the extent of 
the existing means.'' These examples are cited by the 
learned commentator, to show that right mcof exist lottik- 
out aremedy. With due deference to an opinion which 
is at once authoritative and respected, it is thought that 
he has, in these examples, manifestly coi^used the remr 
edy given by the law, with the olffect upon which' that 
remedy acts. What is a remedy at law ? We are told 
by an authority,' at least as high as the one above cited, 
that u the law consists of several parts, one dedaratory, 
whereby the rights and wrongs are clearly classified 
and laid down; another directory j whereby the subject 
is instructed to observe these rights, and abstain from 
these wrongs; a third remedialj whereby a method is 
pointed out to recover his rights, or redress his 
wrongs." 

§ 261. Here the remedy in law is defined to be the 
mdhod whereby a man may recover his rights, or re* 
dress bis wrongs. Now, in the example first cited 
above, of a debt, the remedy ^ or the miethod given by lav 
is, first the action of debtj next the judgment upfon that 
aetion, and lastly the execution under that judgment; 

' J5loiy'fCoiiiiii. ^7. ^H«m. ^\tBL«jei9a«ONM«ufn^5i. 
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now die person or property of the dobtor constitutes the 
object upon which that remedy acts : both may he out of 
the reach of the remedy, and yet the remedy exist, and 
be perfect at law. It is not perfect in its consequeneesy 
merely because other circumstances, disconnected from 
the remedpj have prevented that remedy from attaching 
to the object. The remedy in the example above stated 
attaches to the property ; that property, by one of the 
ccmditions of human life, whether poverty or misfortune, 
does not exist. Here then the right to a remedy is pei^ 
feet: the remedy itself, viz. actiony judgmeni^and execu^ 
tion is perfect; but the obfect upon which the remedy is 
to attach is out of reach. The case is the same in the 
second example, of an intestate dying without an es» 
tate or representative. The municipal laws of almost 
every civilized state either require that the Probata 
Court should appoint an administrator, or give power to 
the creditor to have one appointed. The administrator 
being aj^Kunted, the second example is precisely the 
same as ihe first: the administrator, as the representa- 
tive of the intestate, is the debtor, and the right, the 
remedy, and the object the same as in the other case^ 
The remedy here spoken of is the remedy at law* The 
circumstance of the existence of property or not, on 
which the remedy can attach, is one which constitutes 
no partoithe remedy at law; for it is obviously one which 
no human law can regulate. If human intelligence 
could have devised a means by which the debtor should 
always have property to answer the demands of hi» 
creditor, it would be an act of wisdom which never 
would have been neglected. We may conclude,, then,. 
that if a right can exist without a remedy to enforce it, 
these are not examples of it. Are there any other 
examples, either real or imaginary, by which such a 
principle can be illustiatMl? 

§ 362. The, meaning of the term chligation always 
implies a power to enforce it. To oblige V& \a come^dU 
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Aecoiding to Justice BladcBtone,^ the strict sense of ob* 
ligaticm is such a constraint as makes ii impossihle for a 
Man to act cikervoise, 

§ 263. Civil obligation, then, consists in the remedial 
jNM0er of emforcement. This seems to have been the 
opinion of scTeral eminent judges in the celebrated case 
of Ogdem ys. Saunders.^ In that decision the judges 
gave their opinions seriaim; and in respect to the obli- 
gaticm of contracts, as well as several other points, were 
widely different in their judgments. These questions 
are, therefore, &r from being settled, although the dear 
sum uponthe facts of that casein doubtiess permanent law. 

§ 264. Justice Washington said, that «the obligation 
iji a contract is the law which binds the parties to per- 
form their agreement^ While he admitted that the 
common law of nations, or the moral law, might form a 
part of the obligation of a contract, he insisted that this 
law is to be taken in strict subordination to the munici- 
pal law of the land where the contract is made, or is to 
be executed. 

§ 265. Justice Thompson said, <<for it is the km 
whaeh creates the obligation, and whenever, therefore, the 
lex loci provides Tor the dissolution of the contract in 
any prescribed mode, the parties are presumed to have 
acted subject to such contingency.^^ 

§ 266. Justice Trimble «aid, <<it may be fairly con- 
cluded, that the obligation of the contract consists in the 
power and efficacy of the law, which applies to and en- 
forces performance of a contract, or the payment of an 
equivalent for non-performance. The ohUgaiion does 
not inhere and subsist in the contract itself, propria 
vigore, but in the law applicable to the contract. This 
u the sense, I think, in which the Constitution uses the 
term obUgaiionJ*^* 

§ 267. Chief Justice Marshall then said,^ ^^obUgaiian 

' 1 Blackst. Comm. 57. * 12 Wheaton^ 260. • 12 Wheaton, 31& 
^ Idem. 350. 
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and remedy then are not identical. They originate at; 
and are derived from, different sources; — ^it would seem 
to follow that law- might act on the remedy without act- 
ing on the obligation.^' 

Enough of these dicta have been cited to show, that 
while the majority of the court agreed in the decision 
which was made, the individual judges held very differ- 
ent opinions upon the main question, the obligation of 
contracts. 

§ 268. The next great question in reispect to the im- 
pairing the obligation of contracts, arose in respect to 
the Insolvent Laws of the several states. The princi- 
pal cases upon this point are those of Sturges vs. Croum- 
uukield;^ M^MWian vs. M^NieUy^ and the case just cited, 
of Ogden vs. Saunders, The substance of these decis- 
ions has already been given in another place.' 

§ 269. The next decision upon this subject was in 
regard to grants. In the case of Terrett vs. Taplorj'^. 
the Supreme Court decided, that a legislative grant, 
competently made, vested an indrfeasible and irrecoca* 
He tide* - A state cannot revoke what it has once grant- 
ed away; nor can the Legislature repeal statutes crea- 
ting private corporations, and divest the rights under 
them, without the consent or defiault of the corpo- 
rators. 

' § 270. One of the most important cases upon the sub- 
ject is that of Dartmouth CoUege vs. Woodwardf A 
charter was granted by the British crown in 1769 to 
the Trfistees of Dartmouth College, who acted under it, 
established the college, and acquired property. The 
Legislature of New-Hampshire made material alterar 
tions in the charter, transferred the government of the 
college to the government of the state, and made the 
will of the donors subservient to their own.* The Su- 
preme Court decided that such a charter was a contract 

U WheatoD, 122. » Mem. 209. > Page 104. ^^Cift&R^^ 
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within the meaning of the Constitution ; that the college 
was a private institution, not liable to, the control of the 
Legislature; and that, therefore, the act of the Legisla 
ture was an act impairing the obligation of contracts 
and void. The court said,, that charters of an eleemo 
synary kind, for the benefit of religion, education, oi 
charity, administered by trustees, was within the pur 
view of the Ck>nstitution; and that rights acquired undei 
them were vested and protected by it. No doubt sucl 
is the clear dictate of reason; and such institutions, L 
any, ought to be protected from the ruthless bands tha 
are too often laid upon them. 

^271. As the prohibition in relation to ex poHfaett 
laws is confined to retrospective criminal laws, — and ai 
there is a class of relrospectwe laws which are no 
criminal,-f-this last class is restricted only by the pro 
hibition against the impairing the ohUgaticn of contracts 
and there is therefore a large class of retrospective law 
which it is constitutional for the states to pass. Thus 
a law abolishing imprisonment for debt, as well as t 
poMl as to future contracts, may be constitutionally pass 
ed by the state legislatures.^ All retrospective law 
are, however, unjust and impolitic; for they destroy th 
relation of circumstances under which the parties upo 
whom the law acts stood at the time they made the cox 
tract, or performed the act in question. 
^ The last prohibition of this clause is, that the stat 
shall grant no tide of nobiUty, The reason of this i 
the same as that in regard to the national government 
it was an exclusion of every thing like nobility and a; 
istocracy. 

§ 272. Clause 2d. No siate BkaHj vMiout ike eoruei 
ef Congress J lap any imposts or dvHes on imports or ei 
portSj except what may be absolutely necessary for ex* 
eutmg its inspection laws; and the nett produce of a 
and imposts laid by any state on imports and €3 
1 3 Peteii' .Su^m« Cqus\. Ba^« Q^Id* 
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]^3, shaU he for the use of the Treasury of the Uinied 
States; and aU such latDS shall h& subject to the revision 
and control of the Congress, No state shaU, without the 
consent of Congress, lay any duty on tounagCj keep 
troops or ships of war in time of peaccy enter into any 
agreement or compact with anoUier state or wOh a for- 
eign power, or engage in war unless actually invaded, or 
in such imminent danger as wiU not admit of delay. 

§ 273. The Constitution had already restricted Con- 
gress in the power to lay taxes, by requiring that direct 
taxes should be in proportion to the census, and indirect 
taxes uniform; that no duties should be laid on exports, 
and no preference given to the commerce of one state 
over another. If such restrictions were found necessa- 
ry for the general government, much more were they 
for the several states, who, by local regulations, were 
at all times liable to collision, and might destroy the 
commerce of each other. In fact, the revenue from com- 
merce is another attribute of national sovereignty, and 
could safely be trusted only to that body in whom the 
national sovereignty resided, and to whom was intrusted 
the national defence and the general welfare. Sufficient 
power over internal commerce is left to the states, with 
the consent of Congress, to execute their inspection lawsj 
— all the rest is taken away. 

§ 274. Inspection laws axe not strictly Regulations of 
commerce, though they may have an influenice upon it.> 
The object of inspection laws is to improve the quaUiy 
of articles produced in the country, and fit them JoT;. use 
and exportation. 

§ 275. In the year 1 821 , the state of Maryland en- 
acted, that all importers of foreign articles, coimnodities, 
£lc., by bale, package, d&c, and those persons selling 
the same at wholesale by baie, package, &c., shall, be- 
fore they are authorized ter sell, &c., take out a license, 
for which they shall pay ^fiy dollars, 6&c. This act 

' 5 Story'* Comm. 47ii. 
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was resisted as a violation 'of the Constitution, and tiMT: 
Supreme Court decided that it was uneofuHtutional. 
The ground of the decision was, that although an import 
duty }a generally secured hefore the goods are landedy 
yet a tax is not the less an impost, though levied on 
them afler they were landed ; that a duty €m imports is 
not merely a duty on the act of imporUxtiony but is a duty 
on the thing imported,* Nor does it make any diflference 
whether the duty was imposed hy way of license upon 
the occupation, or as a direct duty on the article. 

§ 376. It has already been seen that a state has no 
power to tax the Bank of the United States, because 
they have no power to restrain the constitutional means 
given to the government to execute constitutional ends. 

§ 277. In the same manner it has been decided that 
a state has no power to tax stocks issued for loans to the 
United States.^ 

§ 378. Tonnage duties are taxes laid on vessels at so 
inuch per ton. Afler what has been said upon the pro- 
priety of imposts on imports and exports by the states, 
the reason for prohibiting a duty on tonnage will be ev- 
ident. If the states could have laid duties on tonnage, 
they could have effected, indirectly, all the mischiefs 
flowing from a power in the states to tax imports and 
exports. 

§ 279. The states shall not keep troops or ships of 
war in time of peace : this again is founded on the same 
principles as the other prohibitions relative to the exer- 
cise of national sovereignty; to keep troops, make war, 
d&c, are attributes of national sovereignty, which could 
not exist at once in both the general and state govern- 
ments, without constituting them separate nations^ — a 
result which it was the very object of the Constitution 
to prevent The prohibition does not extend to a m»* 
sdeipal guard, such as those kept to guard penitentia- 

f IQ Wheaton^s Rep! 419. 
' Wiuton vs. The City Cowni ot Cte»x\ft%M9A^^1^«M«!» ^« Ma. 
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ries and arsenals; for these are not troops, but merely 
ministers of the civil law. 

§ 280. The power to make treaties, alliances, and 
confederations had, in another place, been taken from 
the states ; to this prohibition is here superadded that of 
making compacts and agreements iDiih Another state or 
voith a foreign power j without the consent of Congress, 
It may be asked what compacts and agreements are here 
meant? As alliances, treaties, &c., had before been 
mentioned, this clause refers' to /< private rights of sov- 
ereignty ; such as questions of boundary^ interests in land 
situated in the territory of each other, and other inter- 
nal regulations for the mutual comfort and convenience 
of states bordering on each other. ^^ The compact be- 
tween Virginia and Kentucky is of this class. 

§ 281. No state can control the exercise of any au- 
thority under the general government.' 

§ 282. The state courts cannot annul the judgments, 
or determine the extent of the jurisdiction, of the courts 
of the Union.* 

§ 283. No state tribunal can interfere with seizures 
of property made by revenue officers under the laws of 
the United States.^ 

§ 284. No state can issue a mandamus to an officer 
of the United States. The official conduct of an officer 
of the government of the United States can only be 
controlled by the power that created him.' 

§ 285« State Laws, as, for example, statutes of limit- 
ation, insolvent laws, &^., have no operation upon the 
rights or contracts of the United States.* 

» 3 Sioiy's Comm. 272. « 1 Kent's Comm. 382. « 5 Cranch, 115. 
* 2 WheatoD, 1. • 6 Wheaton, SUS. « 8 Wheatoii,253. 
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ARTICLE 11. 



OF THE EXECUTIVE. 



§286. Section 1st. Clause 1st. The Executive pow- 
er shall be vested in a President of the United States of 
America, He shall hold his office during a term of four 
years J andj together with the Vice President^ chosen for 
the same time, be elected as follows: 

§ 287. The chief points laid down in this clause are, 
1st, The unity of the executive; 2d, That he shall be 
elected; 3d, He shall hold his office for a limited time; 
and, 4th, That he be styled President. 

1st. As to the unity of the executive, common sense, 
as well as the agi*eement of the best writers,' unite in 
the opinion, that the office which is entirely ministerial, 
— and in our government the executive is so, — ^is better 
filled by one head than by several. History has in all 
instances condemned the vesting executive power in the 
hands of a council, and whenever the experiment has 
been tried among the states, it has proved disastrous. 

2d. The next principle laid down is, that the executive 
shall be elective; and this is the distinguishing character- 
istic of our government from that of England, France, 
and other governments of Europe, where some portion 
of constitutional liberty is enjoyed. It is not the power 
possessed by the executive so much as it is the authority 
whence, and the mode in which, it is derived, that consti- 
tutes the difference between these governments and ours. 
The hereditary and perpetual principles which prevail in 
all the governments of Europe, for ever destroys all ac- 

1 Montesquieu^s Spirit of Laws, book H. chap. 6; De Lolme on 
Constitution of England; I Keut^s Cotiim. ^53, 255; 3 Story^s 
Comm. 28J. 
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countabUiiy on the part of the executive to the people f 
hence the Engli^ n^axim, <'The king can do no wrong.'' 
He is, by their constitution, placed above inquiry and 
accouniabiliiy. In this country, however, there is ac- 
countability in all the departments of the government. 
The executive is elective, and his office of limited dura- 
tion ; so that if he err or offend, he may soon be held 
amenable at the bar of public opinion. 

3d. The office is Undied. — This principle, like that 
of election, is necessary to give a full and perfect con- . 
trol of the public opinion over the executive, and make 
it responsible. 

4th. The style of President is very appropriate to 
the office of one whose duty it is to preMe over the 
administration of public affairs. 

Of the Vice-President we shall speak hereafter. 

§ 288. Clause 2d. Each state shall appoint, in such a 
manner as the Legislature thereof may direct, a number 
of electors equal to the whole number of senators and re- 
presentatives to which the state may be entitled in the Con- 
gress; but no senator or representative, or person hold- 
ing an office of trust or profit under the United States, 
shall be appointed an elector, 

§ 289. The electors are to be appointed in the mcni- 
Iter which the Legislature shall direct. In the different 
States, different modes of electing the ele<^tor8 have 
prevailed. In some, the district mode has prevailed, 
as in the state of Maryland; in others, as in Delaware, 
they are elected by the Legislature itself; but gene- 
rally they are elected by general ticket. The first 
has been found to fritter away the power of the state, 
and the second seemed to take it away from the people. 

The number of electors a state is entitled to, is equal 
to the whole number of senators and representatives; 
thus, Ohio has 19 representatives and 2 senators; con- 
sequently she is entitled to 21 electors. 

No quali^cation ia required of an eYecXAt^ ^x^^'^V.V^ 
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shall not hold an office of profit or trust under the 
eminent of the United States. 

§ 290. The next clause in the Constitution has I 
abrogated by an amendment, passed by the cons 
tional number of States in 1801^ which we shall i 
ently recite. 

. That clause of the Constitution required that 
electors should vote for two persons^ without designa 
either of them for President or Vice-President. 1 
the person having the greatest numbe> of votes, if 
be a majority of the electors, shall be President; ai 
there be more than one who has such a majority, 
have also an equal number of votes, then the Hous( 
Representatives shall immediately choose by ballot 
of them to be President ; but if no one has the nu 
ity, then from the five highest the House shall ch 
the President. Each state in the House shall ] 
one vote. After the choice of President, the 
son having the highest number of votes shall be 1 
President, and if two have an equal number of vi 
the Senate shall choose between them. 

§ 291. As in the mode here pointed out, there 
no distinction made between President and Vice-P 
dent, it follows that, in party conflicts, where the w 
party support one ticket, it must necessarily hap 
that unless a vote be dropped, two persons would ] 
an equal number of votes, and consequently the < 
tion devolve upon the House of Representatives. ' 
difficulty actually occurred at the election of 1801 
which Jefferson and Burr received the same numbc 
votes. The House of Representatives, being divide 
violent party feelings, protracted the election thr< 
thirty-six ballotings, and at last made the election 
in consequence of the danger of vacating the execi 
office. The result of that canvass gave rise t< 
amendment of the Constitution prescribing the pre 
mode of election. 
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The following is the amendment: 

§ 292. 12th Amendment to the Constitution. T%e 
electors shall meet in their respective states, and vote by 
haUotfor President and Vice-President, one of whom at 
least shall not be an inhabitant of the same state toith 
themselves; they shall name in their ballots the person 
voted for as President, and in distinct ballots, the person 
voted for as Vice-President; and they shall make distinct 
lists of all persons voted for as President, and of all per- 
sons voted for as Vice-President, and of the number of 
votes for each, which lists they shall sign and certify, 
and transmit, sealed, to the seat of the government of the 
United States, directed to the president of the Senate; 
the president of the Senate shall, in the presence of the 
Senate and the House of Representatives, open all the^ 
certificates, and the votes shall then be counted; the 
person having the greatest number of votes for Presi- 
dent shall be the President, if such number be a major- 
ity of the whole number of electors appointed : and if no 
person have such a majority, then from the persons hav- 
ing the highest numbers, not exceeding three, on the list 
of those voted for as President, the House of Representa^ 
tives shall choose immediately, by ballot, the President. 
But in choosing the President, the votes shall be taken 
by states, the representation from each state having one 
vote; a quorum for this purpose shall consist of a mem- 
ber or members from two-thirds of the states^ and a 
majority of all the states shall be necessary to a choice^ 
And if the House of Representatives shall not choose 
a President whenever the right of choice shall devolve 
upon them, before the fourth day of March next follow- 
ing, then the Vice-President shall act as President, as in 
case of the death or other constitutional disability of the 
President. 

§293. The person having the greatest nunrfbcr of 
votes as Vice-President, shall be the Vice-President, 
if such a number be a majority ef tVie "wVxoW trow&j«t 

10* 
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6l electors appointed; and if no person have a ma- 
jorityi then from the two highest numbers on the hst 
the Senate shall choose the Vice-President: a quorum 
fi>r that purpose shall consist of two-thirds of the whole 
number of senators, and a majority of the whole num 
ber shall be necessary to a choice. 

§ 294* But no person constitutionally ineligible to 
the office of President, shall be eligible to that of Vice- 
President of the United States. 

§ 295* By this arrangement, the competitors for the 
vice^residency were no longer candidates likewise for 
the presidency; different persons are to be distinctly 
voted for as candidates for each office. This is said to 
diminish the dignity of the office of Vice-President, 
but it seems to be absdiutely necessary, to destroy the 
very confusion of persons and offices which occurred 
before. 

The Senate are at liberty now to choose the Vice- 
President, immediately after counting the votes, which 
before they could not have done without a choice of 
President. This is certainly an improvement. 

§ 296. The mode of choosing the President does not 
yet seem to be perfect. A discussion might arise, on 
opening the certificates, as to the competency of the 
electors, the authority of the votes, &.C., fcv- which the 
Constitution has made no provision.^ 

An instance of defect is put in the case in which an 
equality of votes should be given for more persons than 
the numberfrom which the choice is to be made.^ 

§ 297- 3d clause. The Congress may determine ike 
time of choosing the electors^ and the day on which they 
shall gvoe their votes; which day shall be the same 
throughout the United States, 

The reason of this clause is obvious. Were the time 
of giving the votes different in different . states, there 
would be the greatest possible room for intrigue among 
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the electors, and as their body is small, some of them 
might be influenced by undue means. ^ 

The power of determining the time of choosing the 
electors is also given to Congress. They have not, 
however, so exercised it as to af^int the same time. 
In 1792, they enacted that the states should choose 
their electors within 34 days of the first Wednesday in 
December. The consequence is, that within that time 
the elections are still made at different periods. It 
would seem that, to prevent all possibility of improper 
influence over the people, the elections should all have 
been held on the same day. As it is, thoso which are 
held last must be more or less influenced by those which 
are held first, upon the principle of a common desire in 
human nature to be on the strong side. 

§ 298- 4th clause. No person, except a natural bom 
Citizen^ or a citizen of the United States at the time of 
the adoption of the Constitution, sJiaU he e^g^ble to the^ 
office of President; neither shall any person be eligible 
to that office who shaU not have attained to the age of 
thirty-Jive years, and been fourteen years a resident 
within the United States, 

That the chief executive oflicer should be a citizen of 
the United States, and a native, is unquestionable. The 
age of ihirtyfivc is 'young enough^ The Presidents 
elected havo all been more than that; most of them 
between sixty and seventy. Indeed, there will always 
be enough of the fire of human passions infused into the 
executive by partizans, without the aid of the warmth 
and ambition of youth. 

§ 299. By residence in the United States is not meant 
an absolute inhabitancy in the United States during the 
whole period, but such an inhabitancy as constitutes a 
permanent domicile Any other construction would take 
away the citizenship of any publio officer resident 
abroad m pursuance of his duty. 

§ 300* 5th elause. In case iff the remoMll fif Hht 
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PrenderU from office^ or of his death, resignoHon or 
inability to discharge the powers and duties of said 
office, the same shall devolve on the Vtce-President; and 
the Congress may by law provide for the case of removal, 
death, resignation, or inability, bo^ of the President 
and Vice-President, detlaring what officer shall then 
act as President, and such officer shaU act accordingly, 
tmtU the disability be removed, or a President shall be 
elected. 

Congress, on this head have provided, that in case of 
the removal, death, or resignation, or inability of the 
President and Vice-President, the President pro. tem. 
of the Senate, and in case there shall be no such Pres- 
ident of the Senate, then the Speaker of the House of 
Representatives for the time being, shall act as Pres- 
ident, until the disability be removed or the vacancy 
filled. 

§ 301. The case of a vacancy in the offices of 
President and Vice-President, by reason of non election 
at the proper period, is not provided for in the Constitu* 
tion. Congress have declared that in case of such an 
event, there shall immediately be held a new election. 
Whether this be constitutional or not is unsettled. 

§ 302. 6th clause. i7%e President shall, at stated 
times, receive for his services a compensation which shall 
neither be increased nor diminished during^ the period for 
which he shall have been elected; and he shall not re- 
ceive within that period any other emolument from the 
United States, or any of them. 

The object of this provision is plain enough ; it would 
not be proper to allow either the general or state govern- 
ments an opportunity, by increasing or diminishing the 
salary of the executive to play upon its wants or its 
avarice. Congress have permanently fixed the salary 
of the President at twenty-five thousand dollars, and that 
of the Vice-President at five thousand dollars. 

§ 303. 7th clause. Before lie enCer on the exeeutitm 
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of Iwi ofice^ he shall take ike following oath or o] 
I do solemnly swear (or affirm)^ thai I will faUkfvUp 
execuU the office of President qf the United States, and 
wUly to the best of my ability , preserve, protect, and de- 
fend the Constitution of the United States, 

The solemnities of an oath seem to be proper and 
necessary to all responsible offices, and peculiarly so to 
that great and sacred one, the chief magistracy of a 
great republic. 

§ 304. Sectior 2d. Clause 1st. 7%e President shall 
be commander in chief of the army and navy of the 
United States, and of the militia of the several states, 
when called into the actual service of the United States; 
he may require the opinion in writing of the principal 
Officer in each of the executive departments, upon any sub- 
ject relating to the duties of their respective offices; and 
he shall have power to grant reprieves and pardons for 
offences against the United States, except in cases of tm- 
peachment. 

The power to command the army and navy, militia, 
and entire military armament, flows necessarily from the 
nature^ of an executive. It is made the duty of the exe- 
cutive to enforce the laws, preserve order, and repel 
invasions, — duties which could not be performed with- 
out the command of requisite force. 

§ 305. The power of the President to delegate his 
authority to another officer was disputed during the last 
war.' The exception, however, seems untenable, from 
the reason that, if no one but the President in person 
can command them, then the President can only control 
one detachment in one place, — a result evidently con- 
trary to the intention of the Constitution. During the 
administration oi Washington, the governor of Virginia 
commanded several detachments from different states 
under the appointment of the President, without dispute.* 

> 1 Kent^s Comm. 364. ' 8 Man. Rep. 548. 

* 5 MarebalPs WmshinglOB, 580. 
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The power to require opinioM in writing from the heads 
of departments is the mere expressicm of a power which 
was necessarily incident to the organization of the exe- 
cutive. 

§ 306. "^he power to grant reprieves and pardons is 
one which requires to be, and is exercised. It has been 
supposed by some that a perfect criminal code requires 
no such power; but there is no perfect criminal code. 
There is no such administration of human justice, that, 
after the conviction, of the prisoner, it shall always be 
improper and unjust to pardon him. The only proper 
^depository of such a power is the executive. The Ju- 
diciary cannot pardon without first supposing itself 
wrong in its own decisions; nor can the Legislature 
without relaxing the law. He, however, whose only 
duty it is to execute the laws, which others have made 
and. adjudged, may very consistently be allowed to exer- 
cise a discreticMi in punishment. 

§ 307* 2d clause. He shall have power^by and with 
the advice and consent of the Senate^ to make treades, 
provided two-thirds of the senators present concur: and 
he shaU nominate, and by and with the consent and advice 
of Ae Senate, shall appoint ambassadors, other public 
ministers, and consuls, judges of the Supreme Court, 
and all other officers of (he United States, whose appoviUr 
ments are not herein otherwise provided for, and which 
shaU be established by law; but the Congress may, by 
law, vest the appointment of such inferior officers as they 
think proper, in the President alone, in the courts of law, 
or in the heads of departments. 

Some very important political questions have arisen 
out of this provision, and agitated the minds of eminent 
statesmen, as well as the councils of the country. 

§ 308. In the year 1796, a treaty was made* by Mr 
Jay with Great Britain, containing some stipuUtioDS 
very offensive to the House of Representatives. The 
1 5 ManhaWft Life oi Yf asSc^D^giK^ 650. 
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treaty was ratified by the President and Senate, but 
required a law to carry it into effect. On that occasion, 
after much debate, the House of Representatives de- 
clared by a vote of 62 to 37, that they had the nght to 
withhold their assent to the validity of a treaty, and 
might, at their pleasure, withhold a law to carry it into 
effect. This doctrine was denied by President Wash* 
ington, and the exclusive power of the President and 
Senate affirmed. In their final decision upon the treaty, 
the House deemed it expedient, by a vote of 51 to 48, 
to execute the treaty, but reserved to themselves the 
rights they claimed. 

In 1816, the same question occurred, and the House 
then decided that the sole potoer over treaties rested 
with the Senate and President. 

• § 309> The predominance of opinion now is, that the 
power to make treaties, &c., is vested only in the exe- 
cutive and two-thirds of the Senate. The great reason 
is, that the Constitution has made treaties, as well as 
laws, the supreme law of the land, and as such has made 
them, when ratified, a binding cerUract toiih other tut" 
iions,^ 

§ 310. The next power conferred on the President, 
with the advice and consent of the Senate, is the op- 
pointment of ambassadors, ministers, consuls, and other 
public officers. This power is necessary to, and a part 
of, the executive power; for the executive duties have 
to be performed by the officers, and if they are not ap- 
pointed by, and not responsible to, the executive, he can- 
not be accountable for the performance of those duties.^ 

§ 311. As the Constitution gave power "by and with 
the advice and consent of the Senate^' to make appoint- 
ments, but said nothing about removals, it early became 
a question whether the power of removal was vested in 
the President alone, or in the President and Senate 
jointly. In the year 1789, the question came before, 
1 4 EniotVs Debates^ 1350, 375. « Idem^ U^. 
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Congress, on a motian to strike out of the act creal 
a Secretary for Foreign affairs, a clause vesting 
President with the power of removal. After a long 
animated debate, the House decided by a vote of 3' 
20 not to strike out the clause, — thus affirming the po 
of the President. In this debate, it was expressly 
clared, that the decision was intended to be perman 
and act as an exposition of the Constitution ; as sue 
has remained, and the power of the President to ren 
was never questioned till recently. In favor of 
power were Messrs. Madison, Ames, Boudinot, and £ 
win; against it, Messrs. Sherman, Gerry, Smith, 
Jackson, of Georgia. 

§ 312. A learned commentator' has recently expi 
ed surprise, that this power of removal should so long 
main in the President's hands without question, and 
mates that it may be liable to abuses, and is at bes 
questionable constitutionality. To this it may be 
swered, that the decision of this question was oni 
the most solemn ever made by Congress, and, there 
entitled to Mgh respect. As to the question itself, 
other decision than that made, may at once be redi 
to an ahstardihf. Thus, suppose the power is veste 
the President with the advice and consent of the I 
ate; the President wishes to remove an officer, and ( 
municates his wish to the Senate: that body calh 
the reason; the President gives it, and the ofii 
through the mouth of some senator, replies: the P: 
dent is then reduced to the level of an accuser, • 
defendant, in respect to one of his own officers, befc 
coUateral branch of the government, which assume 
decide between them^ and be superior to both! 
suppose the Senate does not consent to his remove 
the officer retains his place after he has become ob 
iou8 to his superior^ and it may be, obtains impunit 
hi0 offences. Is this consistent with either the di( 
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or the responsibility of the executive! It is supposed 
by some very judicious persons, that an officer is enti- 
tled to his place during good behaviofj and that he ac^ 
quires something like an ettaie in his office. But no 
principle like this is recognised in the Constitution. On 
the contrary, every thing there is made direcUff or liuii- 
recdy decHve^ and consequently nothing is placed on a 
more permanent footing than pubUe opkdon. When 
that changes, minor things must change with it. 

§ 313. Such inferior offices as they may think proper, 
Congress may vest in the President alone, in the courts 
of law, or in the heads of departments. A learned 
commentator' supposes, in consequence of this clause, 
that Congress may require the consent of the ^Senate to 
such appmntments : now this is not at all obvioaB ; for 
the Constitution, after giving the appointment d superior 
officers to.the President and Senate, may give the ap- 
pointment ofirferiors to whom? to this same President 
and Senate? No, but to the President alone, the cowrie 
of lawj or the heads of departments. After this express 
designation of these persons, it is not iia the competen- 
cy of Congress to confer the appointment on others. 

§ 314. It is decided, in reference to the power of ap- 
pointments, that the Supreme Court cannot issue a man- 
damus to compel the delivery of a commission to an offi- 
cer aAer it is made out. This was so decided in a case' 
in which the commission had been made out and depos- 
ited in the Secretary of State's office, during the admin- 
istration of Mr. Adams, and on the accession of Mr. 
Jefferson he withheld it,— deeming* that deUoerjf was 
necessary to its perfection, and being himself unwilling 
to appoint the man. The case went off for want of 
origimd jurisdiction, but the court expressed the opin- 
ion, that the withholding the commission was a vioUitiom 
of a l^al right. 

1 3 Stoiy'i ComiD. 397. * 1 Ciancb) 137. 

* 4 Jcffenoji'f Comspoadence, 

11 
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§ 315. 3d clause. 7%e President shaU have poiter to 
Jill up aU vacancies that may happen during the recess of 
the Senate, by granting commissions which shaU expire at 
the end of their next session. 

The appointments thus made expire at the end of the 
next tenn of the Senate by the constitutional lindtation. 
Suppose the President should fill a vacancy during the 
- recess of the Senate, and should then nominate this offi- 
cer to the Senate, and the Senate should reject him; and 
the President should, on the first day of the next recess, 
appoini him again to fill the vacancy, may he not in this 
manner perpetuate an appointment without the consent 
of the Senate ? Certainly this cannot be the intention 
of the Constitution, for it would defeat the co-ordinate 
power of appointment which it has vested in the Senate: 
Yet such a practice^ has in some instances recently ob- 
tained. 'Wliere is the remedy? Nobody is vested 
with power to annul the appointment; but it can be 
efl^tually restrained by withholding the appropriaiions. 
Here, then, is an instance of the signal virtue of pow- 
ers, effective and restraining, vested directly in the 
representatives of the people. 

§ 316. Dpes the power to fill up vacancies give the 
President authority to appoint and cohtndssion ambassa- 
dors during the rece«.9 of the Senate? In this manner 
President Madison appointed the Commissioners to ne- 
gotiate the treaty of Ghent. But this is not a vacancy, 
neither does it happen, and the Senate held accordingly, 
in 1 822, and decided, that the President could not cre- 
ate the office of minister during the recess of the Senate 
without the consent of the Senate. 

§317. Section 3d. He shall, from time to time give 
the Congress information of the State of the Union, and 
recommend to their consideration such measures as he 
shall judge necessary and expedient; he may, on extraor- 

> See the Journals of the Senate, 1830, 1831, 1833, 1833; cases of 
GwjroD and Gardner. 
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dinary occasionsj cowcene both Houses, or eUker of ikem, 
and in case of disagreement between Mem with respect to 
the time of adjournment, he may adjourn them to such 
time as he may think proper; he shall receive ambassadors, 
and other pubUc ministers; he shaUtake care that the laws 
be faitJ^uUy executed; and shall commission all the offi- 
cers of the United States, 

§ 31 8. The President, in conformity with the first part 
of this section, lays before Congress, at the first day of 
their session, a Message, in which is exhibited the (der- 
ations of the government during the past year, and which 
is accompanied with reports from the chief officers of 
government, illustrating the condition and prospects of 
each department of the government; In addition to 
which the President gives his opinion upon all the mea- 
sures which, in his opinion, ought to be acted upon. 
During the administration of Presidents Washington 
and Adams, the President met Congress in person, and 
delivered oral speeches, to which answers were returned, 
similar to the mode still adopted by the constitutional 
governments of Europe. President Jefferson, however, . 
abolished that custom, and ever since the message has 
been sent to Congress, and no answer returned. The 
President communicates to Congress all the new cir- 
cumstances, views, or information which may from time 
to time occur; and Congress, by calls upon ihe difierent 
departments, obtain all the documentary &cts which 
they may desire. 

§ 31 9. The power to call an extraordinary session of 
Congress may become absolutely necessary to the pub- 
lic safety. There have been three extraordinary ses- 
sions called; one in 17979 by President Adams, on the 
occasion of the difficulties with France ; another in 1 809, 
by President Madison ; and another in 1813, also by 
President Madison., 

6 320- The President has a general authority to ex-* 
ecute the laws; ajpd in the exercise of \i\b ^^c^>aK»N. ^-^ 
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ties, independent of the specific limitations imposed 
by the kiw and the Constitution, he is subject to no 
control, but u amenable only to his conscience and lus 
country. 

§ 321. As incident to the power of recehing^ ambas- 
sadors, the President has the power to r^ect and dltf- 
mtM^ them. 

§ 33^' Incident to the executive functions is the 
power to perform them without let or hinderance.* 

§ 333. Section 4th. The PreMeni, Vice-Presideid, 
and aU cwU officers of the UnUed States^ shall he re- 
moved from offiee on impeacJtmeni fory and conmetUm 
o^, treason, bribery, or other high crimes and misdemeO' 
nors* 

In what mode this impeachment is to be made and 
tried, we have seen elsewhere. AU officers are liable 
to this impeachment for offences, although there is no 
prohibition against other kinds of removal. 

1 Federalist, G9. • Case of Genet, 5 Maxsfaall, 443. 

i 3 SttNj's Comm. 419. 
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ARTICLE HI. 



JUDIdABT. 



§ 324. Section 1st. The Judicial power of tk€ 
United States shall be vested in orie Supreme Court, and 
tti such inferior courts as the Congress may from time to 
Ume ordain and establish. The Judges, both of the Su- 
preme and Inferior Courts, shaU hold their offices during 
good behavior, and shall, at stated times, receive for 
their services a compensation which shall not be dimmish- 
ed during their continuance in office, 

§ 325. The Supreme Court is instituted by the Con" 
9titution, but receives its organization from Congress.' 
The Constitution left the number of the judges, the 
mode of its proceeding, and the character of its officers, 
to be subsequently determined by the Legislature. By 
successive acts,^ Congress have organized the Supreme 
Court by creating a Chief Justice and six Associate 
Justices, any four of whom make a. quorum. It holds 
one annual term at the seat of government, and though 
four judges are necessary for general business, yet any 
one of them may make all the necessary orders prepar- 
atory to trial, and one judge attends annually at the 
city of Washington for that purpose. 

§ 326. The inferior courts organized by Congress 
are the Circuit and the District Courts. 'The Circuit 
Court is composed of one Judge of the Supreme Court 
and the District Judge, except when the District Judge 
is interested, when it may be held by the Circuit Judge. 
The number of Circuits is equal to the number of Su- 

« 1 Kent's Comm. 279. « Acts of Aptil, \^^\ Fy^WW * 

^Kent^sComm.28:2. 

11* 
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preme Judges, and are composed of two or three dis- 
tricts generally, but some of the western states, as In- 
diana, Illinois, Missouri, &c., have no Circuit Courts. 

§ 327- Another Court, inferior to the Supreme Court, 
is the District Court.' This is composed of a single 
judge, who holds annually four terms, and special courts 
at his discretion. The districts are composed gener- 
ally of a single state, but sometimes of a part of a istate, 
as in New-York and Pennsylvania. 

The judges hold their offices during good behavior. 
Any other provision than this would place them at the 
mercy of the other branches of the government. It is 
plain that the members of distinct branches of the gov- 
ernment must be wholly independent of the other 
branches, or the whole would soon become mixed up 
into one absorbing power. In the state of New-York, 
sixty is the age at which a judge's office expires, and in 
Connecticut, seventy. These were both, however, 
provisions made to answer a temporary and party pur- 
pose. They are as anomalous in jurisprudence as they 
are colitrary to the maxims derived from uniform expe- 
rience. Youth for energy and age for judgment are 
rules everywhere illustrated in human life. The ablest 
judges that ever adorned England and America, Mans- 
field and Marshall, gave their best decisions afler the 
age of seventy. 

§ 328. Their compensation shall not he diminished 
while in office. This is obviously necessary. Life 
depends upon sustenance, and to take from the judges 
their salaries would drive them from office. 

§ 329. Clause 2. Section 2d. Uie judicial potter shall 
extend to aU cases in law and equity arising under this 
Constiiutionf the laws of the United States, and trextHes 
made, or which shall be made, under their authority; to aU 
eases affecting ambassadors, other public ministers, and 
ixntmds; to aU cases of admiralty and maritime jnriadk- 

t B^enVB Comtn. ^*%. 
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Hon; to cotOroversies to which the United States shall 
he a party; to controversies between two or more states; 
between a state and citizens of another state; between 
citizens of different states; between citizens of the same 
statCy claiming lands under grants of different states; 
and between a state, or the citizens thereof and foreign 
states, citizens J or subjects. In such cases the appeal is 
to the state legislature. 

The 11th amendment to the Constitution declapes, 
that ITte Judicial power ^ the United States shall not 
be construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States by 
citizens of another state, or by citizens or sul^ects of any 
foreign state, 

§ 330- The jurisdiction of the Supreme Court is here 
made coextensive with national objects, and independent 
of other branches of the govemment. «There is no 
liberty if the judiciary power be not separated froim the 
legislative and executive powers.''^ The Constitution 
and the laws of the United States are to be construed 
and adjudged of by the Supreme Court. How could 
they be adjudged by the State Courts without at once 
making the States superior to the Union? Yet it must 
be observed, that the state, as well as the other courts, 
have the power to construe United States and all other 
laws, when they come incidentally in question upon the 
trial of a cause. 

§ 331 . All matters in relation to treaties, public min- 
isters and consuls, admiralty and maritime jurisdiction, 
come under the sole cognizance of the Supreme Court. 
These things belong to the laws of nations; hence, 
only a national court can sit upon them. The Supreme 
Court is the' national court of the United States, and in 
this single clause, we see at once the wide distinction 
placed by the Constitution between the United States' 
Courts and the State Courts. By this, takea va coar 

' MoDteaqmeiVB Esprit de LoiX) booik. 11, cYia^,^ 



128 coNSTiTirriojf of 

nezioti with the other clauses upon the jurisdiction of the 
Supreme Court, and the prohibitions upon the states, the 
Supreme Court is made a noHonaly while the State 
Courts are merely tnumeipal courts, 

§ 332. The next sentence is in perfect conformity to 
this principle ; for if the Supreme Court be nationalj it 
is the proper arbiter between the different States, and in 
relation to all controversies which involve the^ rights 
and laws of different states. Accordingly, the Consti- 
tution gives the court jurisdiction of controversies be- 
tween two or more states; between a state and the citi- 
%ens of other states, or foreign states when the state is 
not defendant; and between citizens of the same state, 
claiming under grants of different states. The simple 
reading of these provisions is a sufficient answer to 
every theory which supposes that the states have suffi- 
cient power to annul the laws of the Union. In this 
article a tribunal is erected superior to all state courts, 
and by tiie express direction of the Constitution, a com- 
petent arbiter between the states themselves. «There 
must be some tribunal, than which there can be no 
higher,^' is an axiom self-evident in all governments 
which purport to have system and Stability; for without 
it they must become mere anarchies. In the Supreme 
Court, the Constitution has established that tribunal in 
the United States, and it is manifest, that within its 
jurisdiction, pointed out by the Constitution, it is above 
all others. When we go behind this, there is nothing 
left but the people, — whose work the Constitution itself 
is, — ^but, who cannot be appealed to against their own 
laws, till they have first resolved those laws to be a nuU 
Uty, and themselves into b. state of nature. This is a 
right which is left to all people of all nations, savage 
and civilized, — the right of rebellion, — never to be ex- 
ercised till sufferance is exhausted. Provision is made, 
as we shall see hereafter, for amending the Constitution, 
but this presupposes^ a constUiutioU) un^ a gfytQnvnv«»l\ 
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this amendment, then, in the fonns prescribed by the 
Constitution, is not the exercise of that ultimate right 
we have spoken of above. 

§ 333. But, while it is affirmed that the Supreme 
Court is the ultimate tribunal, it must be borne in mind 
that the functionis of a court are to say wluA ike law tt, 
and not to make iL Tfiey are judges, not lawgivers. 
«The judicial department has no will in any case. 
Judicial power, as contradistinguished from the power 
of the laws, has no existence. Courts are the mere in- 
struments of the law, and ciin will nothing.'^' 

^ 334. In the clause above, the phrase is read «all 
' cases in law or equity .'' The reference here is plainly 
to those common law distinction^ of law and equity reme- 
dies, which before existed in the jurisprudence of Eng- 
land and this country. So &r as the remedies go, 
the Constitution recognises the existence and the ope- 
latioa of the ccMmnon law.' And it would seem, as the 
reference is direct to the remedy at common law, that 
the principlee upon which the remedy is to be applied 
must be the same; and such is the interpretation and 
mode of administering justice in such cases in the courts 
of Uie United States. What is a case as here contem- 
plated? ^^Aeaee is a suit in l&w, or equity, instituted 
according to the regular course of judicial proceedings; 
and when it involves any question arising under the 
Constitution, laws, or treaties of the United States, it is 
within the judicial power confided to the Union .^^ 

§ 335. To understand the jurisdiction of the Su- 
preme Court, we must consider the next clause of this 
section, which is, 

2d clause — In aU cases affecting awhcLssadors^ other 
fwbUc ministers^ and consulsj and those in which a state 
shaU be a party ^ the Supreme Court shall have original 

I Osbom vff. Bank United Statei, 9 Wheaton*s Rep. 866. 
* 3 Stoiy'B Conm. 506. 

•Id. 507; 1 Tucker^B Blk. Conun. App. 418,4510^ lAw]8aaKff^%^\K« 
^nis i^utUmSf 1800, 
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jmrUdiaUm. In aU the other auet hefore mentioMd, 
ike Supreme Court shaU haice appdUtte jwriadictUm, h^ -^ 
as to law and fact, with such exceptions and such regu- * 
lotions as the Congress shall make. j> 

§ 336. Jurisdiction may be considered, 1st, With !/ 
reference to the parties; Sdly, In relation to the st^ed i 
matter; and 3dly, In respect to realm or locality. 

Ist. Jurisdiction in reference to the parties. The ^ 
parties who come within the jurisdiction of the Supreme | 
Court, are, 1. Ambassadors, public ministers, and con- 
suls; 2. The United States; 3- The States; 4. Citi- 
zens of different States; 5. Citizens of the same state; 
6. Foreign states, citizens, or subjects. 

§ 337* !• Ambassadors, public ministers, and con- 
suls. The grades of public ministers, and the laws 
which apply to them, we shall see in another place.* I 
The rights, duties, powers, and privileges of public } 
ministers are determined, not by municipal constitutions, 
but by the law of nature and nations, which is equally 
obligatory upon all nations. Consuls are not strictly 
ministers^ but merely commercial agents. The Constitu- 
tion, however, hasj in relation to the courts, placed them 
upon the same level as ministers. In cases against min- 
isters and consuls, the jurisdiction is supposed exclusive.' \ 

The indictments found against persons for offering 
violence to ministers, &c., and their servants, do not 
come within the scope of the phrase, affecting ambas- 
sadors, 6lc. &c. The minister is not a party to the 
record.* Yet if he be not a party, the case may be one 
which affects him in interest, and the court has decided 
that in such a case it has jurisdiction. 

§ 338. 2. The United States. To enforce the rights ji 
of the United States, they must sue either in their own \ 
courts, or those of the states. In the latter they would | 
at once be subject to the states, the very end which the ^ 

I Chapttt on the Practical Oi^n-tion of the GoTernment. | 

i I Kent's Comm. 44. ^ ^^xnrf ^C^^soosl. ^IA. | 
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Coastitution was fonned to prevent. In their own 
courts they could enforce their own rigbts, and have a 
uniform rule of justice. The latter, therefore, was 
adopted. The clause which conferred this jurisdiction 
on the Supreme Court gave no power to individuals to 
bring suit against the United States, nor have they or 
the states any such power. It is inherent in the nature 
of sovereignty not to be amenable to any private person.' 
The same exemption extends to every state in the 
Union.^ What remedy, then, has Uie citizen against the 
national government for injustice and injury? If it be 
an oppression exercised by public functionaries upon the 
body of the people, the people have, through the C!on- 
Btitution, the power of removing them. If the oppression 
be in the exercise of unconstitutional powers, the func- 
tionaries who wield them are amenable for their injuri- 
ous acts to the judicial tribunals of the country, at the 
suit of the oppressed.' 

§ 339. The government is, in iiseJfy incapable of a 
personal wrongs such as assault and battery, and personal 
violence.'* In respect to property, the remedy lies 
against the immediaie perpetrators^ who cannot shelter 
themselves under an agency from the government. 
Such agent, like every oUier violator of the laws, must 
refund in damages to the injured party.' 

§ 340. In the case oi contracts j however, the agent 
is not responsible when lawfully made, and the govern- 
ment cannot be sued; hence, the only remedy is by 
legislative interposition, — an appeal to Congress. This 
may be justly considered as a defect upon the part of 
Congress, who have the right to provide .a mode of 
settling private rights. In this respect, as in every 
other concerning justice between public and private 
rights, the contrast between us and the government of 
England is strongly against us. There the subject is 
allowed to bring what is called a petition of right before 

1 Stoi7V Owiiin. 558. «Ibid. » Ibid. 539. ^W\4. ^IMk^^ ^ 
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the Chancellor, who as a matter of dutj, hears it, and 
administers right according to the fact.^ 

§ 341. 3. Another class of parties onder the juris- 
diction of the Supreme Court are the States, The pro- 
vision subjecting the states to the jurisdiction of the 
Supreme Court, brings them at once within the sover- 
eignty of the Union, even if all the powers before vested 
in the national government had not. This jurisdiction < 
is frequently exercised, and although the states have h 
often been much irritated, yet they have uniformly sub- ^^ 
mitted. As the amendment to the Constitution has /^ 
taken the states out of the jurisdiction of the Supreme 
Court when the suit is against them by individuals, it 
becomes important to inquire when a state is to be 
deemed a party, so as to avail itself of this exemption? 
<<A state is a party only when it is mi the record as 
such, and sues or is sued in its political capacity.^' It 
is not sulSicient that it has an interest in the suit, as be- 
tween other persons, or that its powers and duties come 
incidentally in question.' The same principle applies 
to incorporations under the state; thus an incorporated 
bank, in which the state is stockholder, is suable, al- 
though the state is exempt from the action.^ «As a 
member of a corporation, a ^vemment never exercises 
its sovereignty." 

§ 343- It is laid down as <<a rule, which admits of no 
exception, that in all cases under the Constitution of the 
United States, where jurisdiction depends upon thepartj) 
it is the party named on the record." 

§ 343. 4. The next class of parties are << Citizens of 
different states." The first inquiry here is, who is a 
citizen of a state, and how does he change his citizen- 
ship? Does it depend upon his domicil, or residence^ 
or upon any other principle ? Judge Story has answered 

> 3 Stoiy^s Comm. 541. * Idem 549. 

*3DallR.4ll; United States vs. Planter's Bank of Geoigiat 
9 Wheatoitf 904. ^ ^vos^H e^mna. ^fi&. 
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lese questions ia his commentaries in a very satis&c- 
iry manner. <<The Constitution,^' says the commenta- 
\Tj ^^hs^ving declared that the citizens of each state shall 
s entitled to all the privileges and immunities of citi- 
ens in the several states, every person, who is a citi» 
en of one state, and removes into another, with the 
itention of taking up his residence and inhabitancy 
iiere, becomes in reality a citizen of the state where he 
esides ; and he then ceases to be a citizen of the state 
rem which he has removed his residence.''^ What cir- 
umstances constitute such a change of residence? A 
Bmoval from one state into another, with an irUention 
f remainingy constitutes a change of residence, and con- 
equently of citizenship.^ But a native citizen of one 
tate never ceases to be a citizen thereof till he acquires 
new citizenship elsewhere. Residence' in a foreign 
Duntry does not change his citizenship. Every citizen 
f a state is a citizen of the United States.^ A natural- 
:ed citizen, by a residence in any state in the Union, 
ecomes a citizen of that state. So a citizen of a ter- 
itory^ by a residence in a state, acquires the character 
f the state where he resides.' 

§ 344* But a naturalized citizen of the United States, 
r a citizen of a territory, does not become a citizen en- 
itled to sue in the courts of the United States, by such 
esidence in a territory^ nor until he has acquired a resi- 
ence in a particular state.' 

§ 345. 5* A corporation, as such, is not a citizen of 

state in the sense of the Constitution : but if all the 
nembers of the corporation are citizens, their character 
irill confer jurisdiction.^ A citizen may sue, who is 
rustee, executor, or administrator for another. 

§ 346. Citizens of the same, state may be parties, 

> 3 Stoiy's Comm. 565. > Id. * 1 Kent's Comm. Sect. 4. 

* 3 Stoiy's Coram. 565. » Id. 566; 6 Peters' Supreme C. R. 761. 
< 1 Kent's Comm. 360 ; 1 Wheaton's R. 91. ^ United States^ 

f. Plantsr't Bank, 9 Wbeaton, 410; 8 Whealoti, ^^. 
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when they claim under grants of different states. This 
is the only case in which the Constitution gives juris- 
diction directly to the Federal Courts, over cases be- 
tween citizens of the same state. The reason is, that it 
contemplates a case in which the laws and boundaries 
of different states are brought into question, and upon 
which, therefore, Uie state tribunals are not unbiased, 

§ 347. 6. <^ Foreign states, citizens, and subjects^ 
may be parties. Who is a foreign citizen or subject? or 
who is an alien? Any person who is not a citizen of 
the United States is an alien. But when he is natural- 
ized, he is no longer an alien ; fbr Uiis is a case provided 
fbr by the Constitution and the laws : and it makes no dif- 
ference whether he sues in his own name or as a trustee. 

§ 348. A foreign corporation established in a foreign 
country, aU of whose members are aliens, can sue in the 
same manner. 

§ 349. The jurisdiction vests, however, only when 
one party to a suit is a citizen.^ Alien enemies, hoyf- 
ever, cannot sue; their right is suspended until peace4 

§ 350. Jurisdiction in relation to the subject matter 
is Original, or Appellate. 

The court has original jurisdiction in all cases con- 
cerning ambassadors, public ministers, and consuls, and 
those in which a state is the party; in all others it has 
appeUate jurisdiction, both as to law and fiict, under such 
regulations and exceptions as Congress shall make. 
This jurisdiction cannot, by the words of the Constitu- 
tion, be exercised without the intervention of Congress; 
but Congress are bound by that part of the clause which 
refers to << all cases^'' to confer all the jurisdiction granted 
by the Constitution, in some form or other, upon the 
Supreme Court. By the act of September, 17899 this 
was done, and the Supreme Court have exercised their 
appropriate powers uninterruptedly since. 

§ S5l* This original jurisdiction is confined to the 
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enumerated cases, and cannot be enlarged by Congress. 
Congress cannot give it appellate jurisdiction, when the 
Constitution has given it original, nor original where it 
has appellate jurisdiction.^ The grant of original juris- 
diction is exclusive, and negatives any enlargement. 

§ 352* Whether the original jurisdiction vested in the 
Supreme Court may not be exercised concurrently by 
the inferior courts, is an undecided point.^ 

§ 353. AnoUier question is, whether the court can 
exercise appellate jurisdiction in those cases where it 
has original jurisdiction ;* and it is thought it can. 

§ 354. What is appellate jurisdiction? ««The essen- 
tial criterion of appellate jurisdiction is, that it revives 
and corrects the proceedings in a cause already insti- 
tuted, and does not create that cause.'' The appellate 
jurisdiction may be exercised in a variety of fomu^ — 
indeed in any form which the Legislature may prescribe. 
But the substance must exist before the form can be 
applied. Where the object is to review a judicial pro- 
ceeding, the mode is immaterial; and a writ of habeas 
corpus, or mandamus, a writ of error, or an appeal may 
be used, as the Legislature may prescribe.^ 

§ 355. The most usual modes of exercising appellate 
jurisdiction are writs of error, appeals, or some process 
of removal.' An appeal removes the entire cause, fact, 
or will, or law for a review and new trial. A writ ef 
Eirror removes nothing for re-examination but the lair. 

§ 356. The appellate jurisdiction of the Supreme 
Court extends to the decisions of the State Courts. By 
the act of September 1789, Sect. 25, it is declared that 
the final judgment or decree of Uie state courts may be 
re-examined and reversed, or affirmed in those cases in 
which is drawn in question the validity or canstniedon 

> 3 Madison vs. Marbuiy, 1 Ciancb, 137; 1 Kent's Comm. 303. 
« 11 Whcaton, 467. » 3 Story's Comm. 576. 

*Id.; 6 Wheaton'sRep.; 2 Peters' Supreme C.R.449; Ingeraoll't 
Ditest, 375. < 3 DaUai, 3^\ 1 Y<Y»».>oci^^^ 
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of a treaiy^ and the decision is against the right, title, 
or privilege set up, or claimed under it; or where is 
drawn in question the validity of a staMej or an author- 
tty exercised under a «tole, on the ground of their being 
adverse to the Ck>nstitution, treaties, or laws of the 
United States, and the decision is in fwoot of their val- 
idity. Such cases may be brought up on writ of Error; 
and such writ has the same effect as if directed to the 
Circuit Court of the United States. 

§ 357. Hence, if Uie highest court in a state reverse 
the judgment of a subordinate court, and, on appeal to 
the Supreme Court of the United States, the judgment 
of the highest court in a state be reversed, it becomes 
a miXUiy^ and a mandate issues to the inferior court for 
execution.^ The record in such cases must show the 
error, by showing some act of jurisdiction. 

§ 358. Jurisdiction in respect to locality. Here we 
may consider, 1st, Within what boundaries the author- 
ity of the United States Courts is limited ; 2d, The ma^ 
itime and admiralty jurisdiction of the courts. 

§ 359. 1. What are the territorial limits of jurisdic- 
tion? The limits of jurisdiction, as it respects the Su- 
preme Court, are the limits of the United States, for the 
decisions of all other courts, whether territorial, district, 
or state, are within the rules as to subject and parties 
already laid down and are subject to revision in that tribunal ; 
except that, in the Territorial Courts, no appeal lies from 
their decisions without a special statutory promsion. The 
territories are under the sole and absolute control of 
Congress.^ 

§ 360. The district court has cognizance of crimes 
and offences, which are cognizable by the United States 
tribunals, and which are committed within the respec- 
tive districts, or on the high seas. 

§ 361. The District Courts have also admiralty and 
maritime jurisdiction on the high seas, and also within 
1 3 Dailas, 342 ; 1 Wheaton, 304. « 1 K«tLC% Comm. 360. 
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waters leading from them, and in which vessels of ten 
tons burden may navigate.^ 

§ 362. The concurrent jurisdiction of the state and 
national courts has also been a subject of some diffi- 
culty. 

It is settled, that no part of the criminal jurisdiction 
of the United States can be delegated to state tribunals : 
and the admiralty and maritime jurisdiction is of the 
same exclusive cognizance. It can only be in those 
cases where, previous to the Constitution, state tribu- 
nals possessed jurisdiction independent of national au- 
thority, that they can now exercise a concurrent juris- 
diction.^ 

§ 363. State courts may, in the exercise of their or- 
dinary jurisdiction, incidentally take cognizance of cases 
arising under the Constitution, laws, and treaties of the 
United States : but the United States courts have appel- 
late jurisdiction. 

§ 364* Where the jurisdiction is concurrent, the sen- 
tence of either court, whether of conviction or acquittal, 
may be pleaded in bar of a prosecution before the other. 
So also the judgment of a state court in a civil case of 
concurrent jurisdiction, may be pleaded in bar of an ac- 
tion for the same cause, instituted in a Circuit Court of 
the United States.* 

§ 365. The conclusion then is, that in judicial mat- 
ters the concurrent jurisdiction of the state tribunals 
depends altogether upon the pleasure of Congress, and 
may be revoked and extinguished whenever they think 
proper, in every case in which the subject matter can 
constitutionally be cognizable in the federal courts; and 
that, without an express provision to the contrary, the 
state courts will retain a concurrent jurisdiction in all 
cases where they had jurisdiction originally over the 
subject matter."^ 

1 Act of Sept. 17S9. > 1 Kent's Comm. 372; 1 Wheaton^ 3Q<L 
»5 Wheatoi7y h < 1 Kent's Comm. 3i14. 

12* 
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§ 366. Various acts of Congress give jurisdiction to 
state courts and magistrates in both civil cases, and for 
fines and forfeitures under the laws of the United States; 
but the state courts are not bound to assume jurisdiction 
in such cases.^ 

§ 367. It has been questioned whether the state 
courts could issue a Habeas Corpus^ and exercise juris- 
diction in a case where the imprisonment was by an 
officer of the United States, or under pretext of the au- 
thority of the United States. The state courts, how- 
ever, have exercised such jurisdiction, although no final 
decision has been had upon the question.^ 

§ 368. No state court can issue an injunction upon 
any judgment in a court of the United States :• nor cai 
the state legislature annul the judgments, or desti^} 
the rights acquired under them, or determine the exten 
of their jurisdiction.* Nor can a state court, or author 
ity, prescribe the rules or forms of proceedings, nor cf 
feet of process in the courts of the United States :* no: 
issue a mandamus to an officer of the United States t 
compel him to perform duties devolved upon him by th* 
laws of the United States.* 

§ 369. On the other hand, the national courts hav 

no authority (in cases not witliin the appellate jurisdic 

tion of the United States), to issue injunctions upoi 

• judgments in the state courts ; or in any manner to ii 

terfere with their jurisdiction and proceedings.'" 

§ 370. It is a question unsettled, whether the Unite 

States courts have a Common Law jurisdiction ? In th 

' case of the United States vs, Hudson & Goodwin,* trie 

for a libel on the President, the Supreme Court decide< 

by a majority, that they had no Common Law jurisdii 

> 1 KenOs Comm. 375. 

* Idem ; 10 Johnson^s Rep. 328 ; 5 HalPs Law Journal, 82 ; 11 Mai 
Reports, ^. '3 Story^s Comm. 634 ; 7 Cranch, 279. 

* 5 Cninch, 115. » 10 Wheattm, 21, 22, 51. 

' 6 Wheaton, 598. 1 3 Stocy^s CommeDtaries, 626. 

' 7 Craneh, 32. 
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tion. In the case of the United States vs. Coolidge/ 
the Circuit Court for Massachusetts decided it had such 
jurisdiction in admiralty cases. The Supreme Court, 
bowever, adhered to their former opinion. In conse- 
quence of this division, and the opinions of different 
commentators, this point is not wholly settled.' 

§ 371. Another extensive subject of discussion in the 
courts of the United States, is the admiralty and mari- 
time jurisdiction of the District Courts. 

The District Courts act as courts of Common Law, 
and also as courts of Admiralty. In England a differ- 
ence existed between the Instante and Prize Courts^ 
The former is defined* to be the ordinary admiralty 
court, and the latter an extraordinary one, having yms^ 
diction only in time of war^ and in prize cases. In the 
United States, however, the Supreme Court have deter- 
mined that the District Courts have all the powers of 
courts of admiralty, whether as instance or prize, 
courts.^ 

§ 372. Chancellor Kent, who has made law classical 
in our country, has given a brief review of the powera 
of these courts, which may be stated in the following 
propositions. 

\. As to ihe jurisdiction of Prize Courts. ^Theprizer 
jurisdiction extends to all captures in war made on the 
high setu. Prize goods are goods taken on the high 
seas by right of war, out of the hands of the enemy.' 
The prize jurisdiction also extends to captures in for* 
eign ports and harbors, and to captures made on land 
hy naval forces. It extends to captures made in rivers, 
ports, and harbors of the captors^ own country .w The 
prize court extends also to all ransom hUls upon cap-^ 
tures at sea, and to money received as ransom (* com- 
mutation on a capitulation to naval forces.* 

§ 373. If the prize be unwarrantably carried into, a 

1 1 Gallison, 188. > 1 Kent's Comm. 315. * Idem. 33l« 

4 3 Dallas, 6. • 1 Kent's Comm. ^^ ^\^«n.«7nSu 
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foreign port, and there delivered by the captors up 
Fecurity, the prize court does not lose its jurisdicti 
over the capture and the questions incident to it. I 
if the prize be lost at sea, or actually lying within a 1 
eign neutral territory, the court has jurisdictic 
Prize courts act upon the thing instead of thjB pers 
and that notwithstanding any contract between the p 
ties.^ Prize courts have likewise exclusive jurisdicti 
and discretion as to the allowance o£ Jreigkty damag 
expenses^ and costs in ail cases of capture, and as to 
torts waA personal injuries connected with captures.' 

2. Criminal Jurisdiction of the AdmraUy. The i 
of September, 1789, gives to the District Courts, exc 
eive of the State Courts, and concurrent with the C 
cuit Courts, jurisdiction over crimes and offences cog 
zable by the authority of the United States, and cc 
initted within their districts, or upon the high se 
where only a moderate corporal punishment, or fine, 
imprisonment is to be inflicted. As this confers jui 
diction only in. minor crimes^ it was a question whet) 
the courts had any jurisdiction over cases o£ murder , t 
In the case of die United States against M^Gill,^ it v 
decided they had not. The same was decided in U 
ted States vs. Bevans.' It is now settled, that the f 
eral courts, as courts of admiralty, are to exerc 
such criminal jurisdiction as is conferred upon th 
expressly by acts of Congress, and they are not to 
ercise any other.<^ 

This limitation, liowever, does not extend to privi 
prosecutions in the District Court to recover dama( 
for a marine tort. 

§ 374. As to the division bettoeen the jurisdiction 
the Admiralty and the courts of Common Law, 

On the seaHshore, the jurisdiction of the admiralt^i 

ilKeDt)sCom.336. t id. 337. « Idem. 

4 4 Dallas, 426. s 5 Wheaton, 76. 

' i KeaVa Commentafics^ Ml. 
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iimited to lovMDOter mark,^ and between that and high- 
water mark, where the sea ebbs and flows, the commoQ 
faw and admiralty have a divided jurisdiction. 

§ 375. In the <]!ircuit Court of the United States it 
bas^also been decided, that the admiralty jurisdiction 
extends to all maritime contracts, torts, injuries,, and 
offences on the high secLs^ and in ports and ha'tensj as fiir 
09 the ebb and foto of the tide.^ 

It has been asked what cases come within the mean- 
ing of admiralty, and what of common law jurisdiction? 
It is now settled that all seizures under laws of import, 
navigation, and trade, if made upon tide-waters nav- 
igable from sea, are civil cases of adndraUy jurudic^ 
tion.* 

§ 376. The admiralty and maritime jurisdiction of 
the District Courts is exclusive. The Constitution ex- 
tends the judicial authority of the United States to aU 
cases of admiralty jurisdiction, and the act of Congress 
enacts, that the District Courts shall have exclusive ori- 
ginal cognizance of all civil causes of admiralty and 
maritime jurisdiction. 

4. Jurisdiction of the Instance Courts, 

§ 377. The Instance Courts take cognizance of 
crimes committed, and things done, and contracts not 
under seal, made on the bosom of the sea.'* The cause 
must arise wholly upon the sea to be within the admiralty 
jurisdiction. If the act be done partly on land and part>« 
ly on water, the Common Law has the preference. 

§ 378. The admiralty has cognizance of maritime 
hypothecations' of vessels and goods in foreign ports^ 
for repairs done, or necessary supplies furnished. 

§ 379. If the admiralty has cognizance of the prin- 
cipal thing, it has also of the incident* Thus, goods 
taken by pirates and sold on land, may be recovered 
from the vendee by suit in admiralty. 

1 1 Kent's Commentaries, 343. > 2 Gallison, 398. 

* 1 Kent's Coram. 349. « Idem. ^SfiL, ^ \\«ai« 
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The proceedings in admiralty are acc<»ding to th( 
course of the cwil lawj and are brief and simple.' 

§ 380* ^^The Supreme Court shall have appellat 
jurisdiction both as to law and fact." This clause wa£ 
at first) supposed to confer the power of reviewing th< 
verdicU o{ juries on matters of fact. This was not 
however, the case. ^ The real object of the provisioi 
was to retain the power of reviewing the &ct as well a 
the law in cases of admiralty and maritime jurisdic 
tion*''* This subject is now settled conclusively b} 
an amendment to the Constitution, in the foUowini 
words: 

^In tuits at Common Lawy where the wilue in coniro 
verty shall exceed twenty dollars, the right of trial hi 
jury shaU be preserved; and no fact tried by jury shd 
he otherwise re-examined in any court of ihe Umta 
States than according to the rules of the Common Laxo^ 

This at once prohibits the re-eixamination of &ct 
already tried by jury in any other manner. 

The only modes known to the Common Law to re 
examine such &cts are- — 1st. The granting a new tria 
by the court where the issue «was tried, and 2d, by i 
Writ of Error, for an error in law, by some appelkit 
court; neither of these includes the power of re-exMO 
ining facts already tried by another court. 

f S81. The appellate jurisdiction is to be with sue! 
exceptions and regulations as « the Congress shall pre 
scribe.'' But here a question is asked, whether the ju 
risdiction attaches to the Supreme Court in its own na 
ture, to be modified by Congress, or whether an act ol 
Congress is necessary to confer that jurisdiction? I 
Congress have the power they may repeal it, and thu! 
destroy the whole efficacy' of the court. It was form 
erly decided by the Supreme Court, that if Congresi 
provided no rule to regulate their proceedings, the] 

> 1 Kent's Comm. 354 ; 3 Story's Coram. 629. 

' 3 Peten's Rep. 446. * 3 Story'v ComiQ. 648. 
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could exercise no jurisdiction. That decision has, how- 
ever, been since overruled, and it is asserted by the 
Supreme Court, that without any limitation of powers 
by an act of Congress, it must possess all the jurisdic- 
tion which the Constitution assigns it. The appellate 
powers of the Supreme Court are given by the Consti- 
tution, and not by the judicial act.^ But they are reg- 
ulated and limited by that act. 

§ 382- There are certain incidental powers which are 
attached to all courts without the necessity of an enact- 
ment. 

The functions of the judges are strictly judicial. 
They cannot be called upon to advise the President, or 
to give extra-judicial opinions, or to act as commission- 
ers, or other like matters. 

Thus also the courts have power over their own ofR- 
cers, and the power to protect them and their members 
from being disturbed in the exercise of their functions. 
Ail courts have the power to attach for contempts^ and 
by means of this they can protect themselves. 

§ 383. 3d clause. The trial of all crimes^ except in 
cases of impeachments shall be by jury; and such trial 
shaU be held in the state where the said crimes shall have 
been committed. But when not committed within any statCy 
the trial shall be at such piace or places as the Congress 
may by law have directed. 

§ 384* In connexion with this must be taken the 
amendments on the same subject, as follows : 

Amendment 5th. No person shdU be held to answer 
for a capital^ or otherwise infamous crimen unless on a 
presenimenty or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the 
tmlitia when in actual service, in time of war or piMic 
danger; nor shall any person be subject, for the same 
offence, to be twice put in jeopardy of life or Umbj nor 
shaU be compelled in any criminal case to be a witness 

1 6 Cranch, 307) 313. 
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ngainst kmself; nor be deprived of life, liberty^ o\ 
property f withotU due process of law] nor shaU private 
property he taken for public use iDitkout just compensa 
tion. 

§ 385. Amendment 6th. In all criminal prosecutiotu 
the accused shall enjoy the right to a speedy andpubli 
trial, by an impartial jury of the state and distru 
vJterein the crime shall have been committed; 

§ 386. The right to a triiil by jury is of very ancier 
date. It was firmly established, however, in tb 
Magna Charta, granted at Runneymede.^ In ths 
ins^ment it is declared, that no freeman shall be it 
jured in person or property except by the judgment o^ 
his peers, or the law of the land. From that time t 
this it has descended unimpaired through the goveri 
ments of England and this country. It is esteeme( 
and correctly, the most precious right of freemen ; for 
enables them to appeal from the arbitrary judgments c 
either governments or individuals, to the disintereste 
verdicts of their equals. The term peers means equal 
and a judgment by his peers is one by his equals. Tb 
verdict, then, is given by those who are not only neigl 
bors, but taken from the same rank and circumstanc< 
of life, and influenced by all the sentiments of justice < 
humanity which may be supposed to actuate persoi 
placed in similar situations, and liable to the same coi 
tingencies. 

§ 387. The trial of all crimes must also be tn tJ 
state where it is committed. This is to avoid the dif 
culty, expense, and oppression which might happen fro 
being carried into other states, and before foreign trib 
aals.' 

Before a person can be tried for a crime, he must fir 
be charged by a Grand Jury with the offence. Th 
charge is in the form of a presentment, or indictment. 
Grand Jury is a number of men, not less than tweh 
' 3 BJaclutone, 350. > 3 Story's Comm. 655. 
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nor more than twenty-three, of whom twelve must agree 
in the charge, selected in the manner of other juries, 
from the hody of the people within the county where 
they are summoned.^ They are sworn to make diligent 
inquiry of all offences committed against the authority 
of the government, and the peace of the state within the 
hody of their county. In the United States Courts they 
are sworn to inquire and present all offences against the 
national government, and within its jurisdiction. When 
the grand jury are assembled, the proper officer, com- 
, monly the District Attorney for the state, lays before 
them all the offences of which he has any knowledge, 
and the evidence by which the charges against the pris- 
oners are supported. They examine this carefully, and, 
if they find the testimony probable, and sufficient to in- 
duce a rational belief in the charges, they find what is 
called a bUl, or an indictment, and indorse on it A trtte 
biU, This bill or indictment is a formal charge of the 
offence against the prisoner, usually drawn up by the 
attorney for the state. If the grand jury do not find 
the bill true, they indorse on it ^Not a true Jnll^ and 
the prisoner is discharged; but a new bill may be found 
by a new jury.' The indictment must charge person, 
time, place, and nature of the offence with clearness and 
certainty; otherwise it will be void for uncertainty. 

§ 388. It is also provided, that no person shall be 
twice put in jeopardy of life or limb for the same 
(^nce. The meaning is, that no person shall be twice 
tried for the same offence: it is also added, that this 
caii only be pleaded when there has been an actual ver- 
dict and judgment, and not when the jury have been 
dismissed for want of agreement, oi^ a new trial 
granted.' 

§ 389. No person can be compelled to be a witness 
against himself, or be deprived of life, liberty, or proper- 
ty, without process of law. This is merely an of^rcor 

1 4 BJackstoae, 302, < 3 Story^s Comm. ^^. >\^. ^£&« 

13 
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ance of the Common Law, as is also the former pro- 
vision. In fact nearly the whole of these amendments 
in relation to trial by juries, were, common law privileges, 
but inserted, no doubt, for more absolute certainty, and 
that no doubt should ever be permitted to enter the 
minds, as to this subject, of either lawgivers or judicial 
expositors. 

§ 390* One of these re-enactments of the Conmioii 
Law is, that no private property shall be taken for public 
use withotUjust compensation: yet plain justice as this is, 
it is frequently violated in this country by indirect 
means, and shows how difficult it is to preserve private 
rights when the people at large are interested against 
them: thus, private land is frequently taken for pubUc 
works, streets, highways, canals, d&c; the owners are 
remunerated by an appraised valuation, not of what the 
property is vsorth in itself, but with the additional cir- 
cumstance of its increased value, by an improvement 
which the owner never desired, and in his judgment, 
is injurious to his interests. The plain rule of jus- 
tice is, to pay the actual value, without reference 
either to the increase or diminution c^ value in the resi- 
due. 

§ 391. The trial by jury is public, in the presence of 
both the prisoner and the witnesses^ The accused is en- 
titled to compulsory process to obtain witnesses, and is 
also entitled to have counsel. This provision was in- 
serted because, by the ancient common law the prisoner 
had not that privilege, but acquired it by a statute of 
William and Mary.* Indeed, the criminal jurisprudence 
of England, previous to that time, was, except the triaJ 
by jury, conducted with the greatest disregard of justice- 
Neither had the prisoner the benefit of counsel, though 
as the maxim ran, the judge is his counsel, and bound 
to see him have equal advantages with the accuser. 
TbjB discreditable injustice on the part of the Common 

I 3 Story^ft Cqoua. ^i^. 
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Law is, however, entirely done away by these pro- 
visions of the Constitution. 

§ 392. Section 3d. Ist clause. Treason against the 
United States shall consist only in levying war against 
tkenif or in adhering to their enemiesj giving them aid 
and comforts No person shall he convicted of treason 
unless on ^ testimony of two witnesses to the same overt 
aety or on confession in open court, 

2d clause.. The Congress shall have power to declare 
the punishment of treason; but no attainder of treason 
shaU work corruption of bloody or foffeiture, except 
during the life of the person aUairUed, 

Treason is some act whose object is the overthrow of 
the government: hence it is the highest crime against 
society, and universally regarded with odium and re- 
sentment. The definition of what is treason, and what 
is necessary to conviction, is of vast importance to the 
peace of society, and the liberty of the citizen* Con- 
stmeiive or implied treason, from suspicious circum- 
stances, is dangerous wherever it exists. In the 
reign of Edward III. in England, a statute was passed 
declaring and defining treason and its different branch- 
es.' This was confirmed by the statute of Mary I. Our 
Constitution has used the very words of this statute, and 
thus adopted its definition, with the interpretation which 
it has received during several centuries. The war must 
be actually levied to constitute treason. A conspiraey 
to levy war is not treason.^ 

§ 393. The punishment of treason in our country is 
simply death by banging; at the Common Law it was 
accompanied by many barbarities, which would not 
now be tolerated. 

§1 394. By conniption of blood is meant the destruc^ 
tion of all inheritable qualities ;—^o that no one can 
claimr any thing firom a person attaiatedj or through him. 

I HawkioB, p. 6, book I. chap. 1-7. > 4 Cranch^ l^^ * 
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A son could not claim from a grandfatkery deriving title 
through a father that was attainted.' 

§ 395. A state cannot take cognizance of or punish 
the crime of treason^ against the United States. As 
treason is a crime whose object is to overthrow the gov- 
ernment, and the government of the state is guarantied 
by that of the United States^ it follows^ there can be no 
treason against a state, which is not also treason against 
the United States, and consequently, the crime of trea- 
son cannot be punished by the states. 



ARTICLE IV. 

MI8CELLANB0VS* 

§ 396. Section 1st. FuU faith and credit shall hegw- 
en in each state to the public actSy records^ and judicial 
proceedings of every other state. And the Congress may, 
by general lawsy prescribe the manner in tohidk such acts, 
records J and proceedings shall be provedy and the efect 
thereof 

§ 397- The laws and octe of foreign nations are not 
judicially taken notice of by other nations, but must be 
proved, like other facts, when they come under exami- 
nation. The mode of proof varies in different countries. 
As to the effect to be given foreign judgmentSj all civil- 
i2sed nations are agreed they shall have some effect, but 
what, they are not agreed upon. In England and the 
United States, foreign judgments are what is called 
prima fade evidence of what they decide. This means 
that they shall be taken as true till the contrary is 
proved. A domestic judgment^ however, is true etmbh 
sivefyf and cannot be contradicted. 

' Stoiy'f Comm. 111. ^\&«Bk.VlV 
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98. The fuH faith and credit mentioned in the 
itution, was inserted to place the judgments of the 
int states upon a different footing from those of 
a nations. The latter were already prima facie 
ice; the former then must be conclusive. They 
ibsolute verity, so that they cannot be denied any 
than in the state where they originated.* If a 
lent is conclusive in the state where it is pro- 
ted, it is conclusive everywhere ; if re-examinable 
, it is so elsewhere. It is placed upon the same 
d as a domestic judgment. 

;99. Section 2d. 1st clause. The citizens of each 
^kaU be entitled to all privileges and immunities of 
\s in the states. 

clause. A person charged in any state with trea^ 
elonyj or other crime, who shaU fee from justice^ 
efowid in another state, shaU, on demand of the 
^ve authority of the state from which he fed, be 
red up to be removed to the state having jurisdic^ 
f the crime. 

clause. No person held to service or labor in one 
under the laws thereof, escaping into another, shaU^ 
sequence of any law or regulation therein, be dis^ 
m2 from such service or labor, but shaU be de* 
i ,on claim of the party to whom such service or 
may be due. 

00. The object of the first part of the dwise 'iB 
enough. If each citizen was not a citizen of the 
d States in other states,, then the states would be 
etelyybr^^ to each other, and their citizens aliens 
h other. This clause makes each citizen of a state 
mof^e United SiateSy and as such confers on him 

and privileges throughout the whole Union. 

01 . The subject of delivering up fugit^es from 
B is one which among difierent nations has in* 
I some doubts. In the United States^ however^iL 

' SStory^B Comm. 180; 1 Peten? C. U. 14^^fii- 

13* 
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is firmly fixed by the above provision, which requirei 
them always to be given up to those who have a right 
to require it. 

§ 402. The next clause, relative to persons held to 
service or labor, plainly refers to the slaves of the 
southern states who may take refuge in the non-slave- 
holding states. The ddivery^ in the case of fugitives 
and slaves is to be made, not after a JmBL trial, whidi 
would manifestly defeat the end in view; but after a 
summary investigation before a magistrate, in which it 
shall appear probable that the circumstances chai^ 
are true. By an act of Congress, 1793, it is provided 
that such proof may be made before any magistrate, by 
the principal or his attorney, and may be either by affi- 
davit or oral testimony to hU saiUfaction. The magis- 
trate IS then authorized to give a certificate of the fiicts 
to the party or his agent, which certificate is sufficioit 
warrant of removal. Heavy penalties are laid on those 
who hinder or resist such proceedings, or harbor any 
of the fugitives or slaves. 

§ 403. Sjsction 3d. 1st clause. iVeio stole* may be 
admitted by ike Congress into this Union; but no new 
state «Aatt be formed or erected tntbin the jurisdiction of 
any o^er state; nor any state be formed by the junction 
of two or more states, or parts of states, un^out the eon- 
sent of the legislatures of the states concerned, as weR 
as of the Congress* 

2nd clause. The Congress shaU have power to i2u- 
pose of and make all netful rutes and regulations re- 
specting the territory, and other property belonging tothe 
United States; and noMng in this Constitution shaU be 
so construed as to pr^udice any claims of the United 
States, or of any particular state. 

§ 404. These two clauses are the foundations upon 
which Congress erect and administer the territcnial 
governments, and subsequently admit them into the 

I 3 Su>t:i^« Ounm,^!. 
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Uiiitm. Under the old cQ]ifedeiatioD, no such proviBion 
existed; and so little anticipation was had of the growth 
and proeperity of those wild regions whose population 
and territory have since nearly doubled the states, and 
SQore than quadrupled their strength, that no provision 
existed on the subject of forming or admitting new states* 
Since the adc^tion of the Constitution, lM>wever, eleven 
new states have been added to the Union, and three 
territories will soon still farther increase that number* 
The power given by the Constitution to do this is one 
of the new principies introduced into our system, and is 
perhaps the most anomalous and most influential upon 
its future destiny of any.^ The principle is simply this, 
that & colony settled up<m an adjacent teiritory, and 
within the jurisdiction of the United States, whether ift 
be ccmiposed of citizens of the Union or emigrants boai 
foreign nations, Europeans, or Asiatics, -shaU, on enu- 
merating a specific population, be admitted to equal 
rights, privileges, and powers with the original states. 
This principle is likewise unlimited in respect to the 
number, distance, or settlement of the colonies. The 
consequence is, that the original states may ultimately, 
as they soon must, be left in a minority as to power ia 
that government whicll they formed, and of which they 
were the sole possessors. They make the whole world 
partners, with themselves, in an inheritance of Uberty 
and power and wealth. The grant thus made to the 
world of an asylum for all mankind, is noble and benevo- 
lent, and the more so, as it seems to have had no former 
example ampng natiims. It may be said, that the states 
thus added are not foreign: it is true they were not 
conqueredj but they are just as subversive of the powers 

1 NoTB. — hXi the natiaiui of antiquity held immense jTfovin^i, which 
coDstltuied a part of the ttate, for purpoiei of rovenue and aimiei,-*but 
were never admitted upon terms of equaUt^fj and whose inhabitants 
were never eiUsent* The idea of constitutiqg a govtrnment^ to be 
increased as to the $o/wree of l aw b y its own coiemtaCion^ « ti) 
ftendU £ma ahnfadf ig wholly new* 
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of the old states as if they had been taken from foreijpi 
countries. In the case of Louisiana, which was pur- 
cfaased, it was the accession of foreign territory; and at 
the time the territory of Orleans was erected into a 
state, its inhabitants were almost wholly Spanish and 
French. In the same manner the territory of Florida 
is an accession from a foreign country; and so also, 
should the government hereafter acquire any district or 
territory whatever, according to the existing laws, it 
would first become an organized territory of the United 
States, and then a state. No such policy as this was 
ever adopted by any other country, and it succeeds and 
could succeed only by that nice system of balances and 
tcieroHonj by wlidch one sect, or party, or state, is 
constantly checked by others, and the elements of 
discord and opposition kept firom any general union 
against the laws and the government. It must be 
observed, however, as what may hereafter be of im- 
portance, that the term used in the Constitution, as 
to the admission of states, is may, and not skaU. 
Hence, it is not imperoHve in the government of the 
United States to admit new states whenever they may 
demand it. The Constitution has, in the next clause, 
provided for the government of Territories, and the 
Congress may undoubtedly keep all, not provided for 
by the ordinance of 1787^ as territories forever. 

^ 405* In respect to the formation of states and the 
territorial governments, the power was exercised by 
Congress before the Constitution was formed, and with- 
out any article in the confederation to authorize it. The 
whole of what was called the North-western Territory, 
ceded by Virginia to the United States, and out of 
which has been carved the states of Ohio, Indiana, 
Illinois, and the territory of Michigan, — was placed 
under a territorial government,' and governed by the 
ordinance of 1787-^ That ordinance was, in many re* 

1 Xct of Con|3c«iS) Yl^. 
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speets, wisely drawn, and has had great, an^ not less 
certain, because unseen, influence, upon the prosperity 
and happiness of that immense and now populous dis- 
trict.» 

§ 406. The articles of compact solemnly tendered to 
the. people of the states about to be formed, and thus far 
accepted by them,— -contained some remarkable pro- 
visions. Among these articles are, 

\st. An agreement that said territory, and the states 
which may be formed therein, shdU Jforener renuwn a 
pari of this confederacy, subject to the articles of con- 
federation, and to wck alterations as may he made Iherem. 
This part of the compact, as will be seen hereafter, has 
an important bearing upon the recently agitated ques- 
tion of secession, 

2d, And it is further provided, that there shall be nei- 
ther slavery nor tnoohmtary servitude in the said territory. 

3dj And farther, that whenever any of the said ter- 
ritories shall contain sixty thousand free inhabitants, it 
shall be admitted into the Union upon an equal footing 
with the original states.' 

§ 407* The power of Congress over the public terri- 
tory is exclusive and universalj except so far as they are 
restrained by stipulations in the cessions, or by the ordi- 
nance of 1787.' This is not the case, however, with 
merely national property, such as forts and arsenals, 
where the states have not ceded the jurisdiction: in 
such cases, the jurisdiction of the state continues; sub- 
ject, however, to the just exercise of the proper powers 
of the national government. 

> Note. — ^Tbe North-west Territbiy, ceded by Viiginkt to the United 
States, and included within the oidinances of 1787, contained the states 
of Ohio, Indiana, Illinois, and the Territory of Michigan. They now 
contain more than 1,500,000 inhabitants, and have derived the whole 
vigpr and spirit of their institutions, and the direction of their policy 
and views, from the ordinance above cited. How important and lasting 
are the acts of early legislators ! 

s The entife oidioance will be found, pag9 188, foUowin^ VfMbas^ 
ton's Addxesi. < 3 Story^t Comia. \.%d. 
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§ 408. In the year 1830, upon the admission of the ^ 
state of Missouri into the Union, a question was raised, f: 
whether a clause regtriding the admission of slaves into ,..i 
the state was constitutional. That question was not fk 
directly decided, hut it was indirectly hy the act passed,* 
which declared that, in all the territory north of lat. 36 
deg. 30 min., not included within the limits of Missouri, 
slavery and involuntary servitude should for ever be 
prohibited. 

§ 409. 'Hie question may, however, be considered as 
settled long before by the enactment of the ordinance 
of 1787, under the confederation, and the subsequent 
adoption and continuance of its provisions under the 
Constitution. 

§ 410. An objection involving the same principle hu 
was made to the compact between Virginia and Ken- M 
tacky, but at once overruled by the Supreme Court.' m 

Section 4th. 7^ United States shaU guaranty to ^ 
every state in this Union a Republican form of govern- % 
tnent, and shall protect each of them against inoasion, 
and, on the application of the Legislaturej or of the Exe- 
cutive (when the Legislature cannot be eonvenedyy againsi 
domestic violence. 

This clause was unanimously adopted by the con- 
vention, and seems essential to the well-being of the Hg 
republic, because the whole republic could not exist, if .it 
a differerU form of government was allowed to exist in L 
either one of the states. This clause is intended to ' ; 
prevent such a change either by a powerful faction, a |^ 
rebellion, or any other cause. 

The phrase << guaranty a Republican form of govern- 
ment" — ^^ protect" — against « invasion" — -or <* domestic 
violence ;"—^over«, and was manifestly meant to cover 
every condition of Trea^on^-^^RebetUon^ — Insurrectiaih 
"'^'Servile Wars, — or TumuUy which could possibly be 

< Act of Congre«s Match 6^ 1820. 
'GrMD vi. Biddle, 8 WVi«alqis \)^^^. 
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imagined against the peace or government of a State, 
It covered every thing not covered by municipal legisla- 
tion. The Constitution has already taken from the states 
the power to keep troops, and ships of war, and conse- 
quently, efficiently to suppress insurrections. Hence, it 
was necessary for the United States to assume their 
defence. 



ARTICLE V. 

§ 411. 7%e Congress, whenever two-Mrds of both 
Houses shall deem it necessary, shall propose amend- 
^nents to this Constittitiotiy or, on the application of the . 
legislatures of two-thirds of the several states, shaU call 
a convention for proposing amendments, which, in either 
case, shall be valid to all intents and purposes, as part 
of this Constitution, when ratified by the legislatures of 
tkree-fovrihs of the several states, or by conventions in 
three-fourths thereof, as the one or the other mode of rati- 
fication may be proposed by the Congress; provided that 
no amendment, which may be made prior to the year one 
thousand eight hundred and eight, shaU in any manner 
affect the first and fourth, clauses in the ninth section of 
the first article; and that no state, without its consent^ 
skidl be deprived of its equal suffrage in the Senate. 

§ 412. This article provides that amendments may 
be made to the Constitution, and also points out the 
manner of making them. From this two things follow : 

1st. That amendments made in accordance with the 
provisions of this article, become of the same binding 
authority as if they had formed a part of the original 
instrument. 

2d. That no amendment can be made except in the 
way here pointed out. 

The amendments do not require the asaenX oi V!!c^<^^i^w 
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dent ; — ^for, when proposed by two^hirds of Congress,d.vA 
ratified by three-fourths of the Staiesj — they are valid 

§ 413. There are three limitations to the power of 
making amendments : 

1st. That the prohibition of Congress to pass any law 
prior to the year eighteen hundred and eight, forbidding 
the introduction of slaves, should not be removed. 

2d. That the mode of levying a capitation or direct 
tax should not be changed so long as slave property 
could be increased by importation. 

3d. That no state should be deprived, without its 
consent, of its equal representation in the Senate. 

The first restriction was adopted as a matter of com- 
promise, and to ensure, for a limited time, the continu- 
ance of a profitable traffic. The second necessarily 
grew out of the first; for it would obviously have been 
unjust to change the mode of laying taxes while the 
property exempted from taxation could have been in- 
creased at pleasure, by importation. The third restric- 
tion was intended to ensure to the lesser^ states an ef 
fective safeguard against encroachments from the larger 
and being placed in the Constitution itself, it cannot b( 
broken down. 



ARTICLE VI. 

§ 414. 1st clause. AU debts contracted^ and engagt 
ments entered into, before the adoption of this Constitb 
tionj shall be as valid against the United States^ unde 
this Constitution, as under the Confederation. 

The obligations between a nation and private indi 
viduals remain the same, whatever changes the form oj 
government may undergo.' 

§415" 2d clause. This Constttution, and the laws oj 
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the UnUed States, which shall be tna^e in pursuance 
thereof, and aU treaties, made, or which shall be made 
under the authority of the United States, shall be the su- 
preme law of the land; and the judges in eoerp state 
shall be bound thereby; any thing in the Constitution, or 
laws of any state to the contrary notwithstanding. 

§ 416* The necessity of this provision is obvious 
enough. If the Constitution were not the supreme law 
of the land it would not be a Constitution; it would be 
a nuUity: its supremacy makes a part of the instrument 
itself; yet it was necessary to declare it, in order that 
all might understand it, and no room be left for contro- 
versy. Treaties are supreme laws till repealed by the 
legislature of the nation: the legislature has such 
power, though war may be the consequence of its exer- 
cise.^ Treaties are compacts with foreign nations, and 
must be observed, or the national faith is violated. 

§ 417. The laws of the United States, if made in 
pursuance of the Constitution, are as valid as the Con- 
stitution, and of course also the supreme law. To 
these provisions it is added, ^^any thing in the Constitur 
turn, QT laws of any state to the contrary notwUhstandr 
ing,^ This clause gave no additional force to the fore- 
going provisions, but made them clearer to those who 
administer the laws. Another thing clearly appears 
from the whole clause, that the Constitution makes the 
national government supreme over the state constitutum 
and laws in all cases in which they may come in con- 
flict* As the Constitution is thus supreme, every court 
has the power to declare unconstitutional laws void, 
when properly before them.' 

§ 418. 3d clause. The senators and representatives 
before mentioned, and the members of tJie several state 
legislatures, and aU executive and judicial ofjicers, bothy 
of the United States and of die several states, shaU be 
bound by an oath, or affirmation, to support iM& Cou8\.v 

i^Ciancbf 1; 3 StoryH Conun. 695. » \ lLe\iC% Comm. AS5^. 

14 



1^ CONSTirUTION OP 

tution; hut no religious test shall ever he required <u a 
qudUficationto any office or public trust under the TJinied 
States. 

§ 419. This oath is required in all civilized nations 
from the officers of government; it is the most solemn 
obligatibn men can be placed under, and it is right to 
require it of them in a class of duties as important as 
any that can be performed in a social state. It is to be 
remarked, that this oath is required of all state, as well 
as national officers ; for the agency of state officers is re- 
quired to carry on the national government, and they 
are accordingly required to give their obligations to 
perform it. • 

§ 4^0. In June, 17899 Congress passed an act^ pre- 
scribing the time and manner of taking the oath or af- 
firmation, as well by the officers of the several states 
as of the United States. Some doubts were entertain- 
ed of its constitutionality, but it was approved, and no 
doubt is now had upon it.^ 

§ 421. The clause which enacts that no religious 
test shall ever be required for any office of trust or 
profit, is one of the most peculiar, as well as valuable 
parts of the Constitution. This is believed to be the 
only government in the world which permitted perfect 
toleration, and the experience of half a century has 
proved that it ofiers no hindrance to any, while it af- 
fords protection to all religious sects. While this exists, 
there can be no union of Church and State,'—^ union 
fatal to both, and disastrous to the welfare of the peo- 
ple. Yet Christianity flourishes and extends in the 
United States with the groiyth of the people, and the 
very emulation of the different sects contributes to the 
prosperity of the whole. 

>Actl8t June, 1789. 

s 4 Elliott's Debates, 139 ; 4 Wheaton's Rep. 415. 
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ARTICLE VII. 

§ 422. The ratification of ike conventions of nine 
states shall be sufficient for the ^tablishment of this 
Constitution between the states so ratifying the same. 

At the formation of the Constitution, there were thir- 
teen states; nine of these ratified it immediately, three 
after the lapse of a few months, and the state of Rhode 
Island not till more than a year afterward. The instru- 
ment was, however, perfect by the ratification of nine, and 
if the others had not acceded, they would have stood in 
the relation to them of foreign nations . Since that period, 
eleven others have joined the union, and the whole form 
one great nation under a common governments 



AMENDMENTS. 

§ 423* Upon the adoption of the Constitution, strongs 
objections were made to it on account of some supposed 
deficiencies. Among others, the want of a Bill of 
Rights was strongly urged, to which it was justly re- 
plied, that the Constitution itself was a bill of rights. 
The people, in their conventions, however, finally 
thought best to accede to the Constitution, and urge 
upon Congress the proposal of several amendments. 
Accordingly, the amendments we have already mention- 
ed, those following, and some that were not adopted, 
were recommended by many of the states to Congress, 
and by Congress to the people. 

AMENDMENT I. 

§ 424. Congress shaUmake no law respecting c» esiah' 
Ushment of reUgion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the 
press; or of the right of the people pecuxably to assemklt^ 
and to petition the government for a redress o| g;n«<DasMM»« 
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The first clause was undoubtedly meant to prohibit 
Congress from interfering in any manner between dif- 
ferent sects of Christianity, and not to encourage any 
other religion. For nearly all the old states had laws 
for the encouragement of religion; at the same time, 
Congress has no power to do the slightest positive act 
to sustain or prohibit any religion whatever. It is a 
subject upon which they arp forbidden to legislate. In 
this respect the United States Constitution is wholly un- 
like any other ever formed. It derives no aid from its 
connexion with religion, but leaves that to be settled by 
conscience and its God. 

§ 425. The next clause is, that Congress shall nuike 
no law abridging the freedom of speech or of the press. 
What is the freedom of speech and of the press ? It ^ 
is the right to speak and publish every thing in relation 
to every subject, which is not in derogation of prioate 
rights. No one has a right to injure his neighbor: this 
is the first law of society, and everywhere preserved in 
the civil state; of consequence, no one has a right to speak 
or publish what will injure another; hence the law of 
slander and of libel. Within these limits it is not per- 
ceived that there is any restraint upon the liberty either 
of speech or of the press. 

§ 426. The next clause is, the people shall have the 
right peaceably to assemble and petition for a redress 
of grievances. This seems to have been altogether a 
work of supererogation ; for the right of the pec^le to 
assemble, either to petition, or for any other purpose, 
arises necessarily from the form of governn^ent. 

AMENDMENT H* 

§ 427. A well regulated TnUitia being necessary to 
the security of a free state^ the right of the people to 
keep and bear arms shall not be infringed. 

The term militia is a Latin word, and signifies ike 
being a soldier. In out co\m\xy '\\.\& v^'^YisA^t^^ \a that 
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species of "soldiery which is composed whoily of en- 
rolled citizens, held reculy for service, but not actually 
under arms. It is scarcely necessary to say, that the right 
of the people thus to bear arms is the foundation of their 
liberties; for, without it, they would be without any 
power of resistance against the existing government. 

AMENDMENT HI. 

§ 428. Nq soldier skally in time of peace j he quar- 
tered in any house without the consent of the owner ^ nor 
in lime of war, hut in a manner to he prescribed by law. 

It was an easy mode of oppression, with arbitrary 
princes, to quarter soldiers upon the people, so that they 
ate out their substance and ill treated their families. It 
was to prevent the possibility of such scenes in this coun- 
try that this provision was inserted in the Constitution. 

AMENDMENT IV. 

§ 429. The right of the people to he secure in their 
persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not he violated; and no war' 
rant shall issue hut upon probable cause, supported by 
oath, or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

Special warrants, such as here described, are the only 
warrants upon which an arrest can be made according 
to the law of England.^ This provision, therefore, was 
in affirmance of the Common Law, and introduced into 
the Constitution for more abundant caution. 

§ 430 Amendments 5th, 6th, and 7th, in relation to 
the trial by jury, and the mode of indictment, we have 
already considered in connexion with another part of 
the Constitution. 

AMENDMENT VHI. 

§.431 . Excessive bail shallnot berequired,narexeeuwe 
fines imposed, nor cruel and unusual punishments infiidei^ 

i3Baiioiv'sRep.l743; 4Blackstone^aCocnnu^\^^lfifib. 

14* 
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Excessive bail, and cruel punishments, were anothei 
class of means used by arbitrary governments to op- 
press the people; hence the insertion of this amend- 
ment. 

It has been held that this clause applies only to pun 
ishments inflicted by the national government, and no 
to those inflicted by the states.^ 

AMENDMENT IX. 

§ 433. The enumeration in the Constitution ofcertai 
rights J shaU not be construed to deny or disparage other 
retained by the people. 

This was merely meant to prevent the application t 
the Constitution of a maxim, that the afiirmation of cei 
tain things, in some cases, implies a denial of others. 

AMENDMENT X. 

§ 433. TTie powers not delegated to the United Stati 
by the Constitntionj nor prohibited by it to the stale 
are reserved to the states respectively ^ or to the peopU. 

This provision follows of course, without expres 
insertion, from the fact that the Constitution is an ii 
strument of enumerated powers, and those not express! 
given in it, or necessarily flowing from them, are r 
tained by the original source of power, or invested i 
collateral and inferior governments. Now, what is th 
source of power? The people. It must be recoUecte 
that both national and state governments are form< 
by, and derive their authority from, the people; henc 
whatever powers they have not invested in the nation 
government, must either be granted to the state gover 
ments, or retained by themselves ; therefore, the won 
of the provision, ^^reserved to the states respectively^ \ 
to the people.^^ 

§434. Amendment 11th, in relation to the judici 
power, and 12th, in relation to the Presidential electio 
have been already considered. 
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OONOTTTUTION OF THE UNITED STATES. 



Preamble, 

We, the people of the United States, in order to fbrm a more perfect 
union, establish justice, insure domestic tranquillity, provide for the com- 
mon defence, promote the general welfare, and secure the blessings of 
liberty to ourselves and our posterity, do ordain and establish this Con- 
stitution for the United States of America. 

ARTICLE I. 
Of the Legitlaiure. 

SECTION I. 

1. All legislative powers herein granted shall be vested in a Congren 
of the United States, which shall consist of a Senate aqd House of Re- 
presentatives. 

SECTION IT. 

1. The House of Representatives shall be composed of memben 
chosen every second year by the people of the several states; and the 
electors in each state shall have the qualifications requisite for electora 
of the most numerous branch of the state legislature. 

2. No person shall be a representative who shall not have attained 
to the age of twenty-five years, and been seven years a citizen of the 
United States, and who shall not, when elected, be an inhabitant of 
that state in which he shall be chosen. 

3. Representatives and direct taxes shall be apportioned among the 
several states which may be included within this union, according to 
their respective numbers, which shall be determined by adding to the 
whole number of free persons, including those bound to service for a 
term of years, and excluding Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be made within three years 
after the first meeting of the Congress of the United States, and within 
every subsequent term of ten years, in such manner as they shall by 
law direct. The number of representatives shall not exceed one for 
every thirty thousand, but each state shall have at least one representa^ 
five ; and until such enumeration shall be made, the state of New- 
Hampshire shall be entitled to choose thiee; M«AaaK^>\ifiX\9^ «mi^\ 
Hbode Island and Providence Plantations, one; CotflOAKi^afiNK^ %?)%% 
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New Yoric, six; New Jersey, four; Pennsylvania, eight; Delaware) 
one ; Maryland, six ; Viiginia, ten ; North Carolina, five ; South Caxo- 
lina, five ; and Georgia, three. 

4. When vacancies happen in the representation from any state, tbe 
executive authority thereof shall issue writs of election to fill such 
Yacancies, 

5. The House of Representatives shall choose their speaker and 
other officers; and shall have the sole power of impeachment. 

SECTION III. 

1. The Senate of the United States shall be composed of two sena- 
tors from each state, chosen by rhe legislature thereof, for six years; 
and each senator shall have one vote. 

2. Immediately after they shall be assembled, in consequence of the 
first election, they shall be divided as equally as may be into three 
classes. The seats of the senators of the first class shall be vacated at 
the expiration of the second year, of the second class at tbe expiration 
of the fourth year, and of the third class at the expiration of the sixth 
yeat, so that one-third may be chosen every second year; and if 
vacancies happen by resignation or otherwise, during the recess of 
the legislature of any state, the executive thereof may make tempo- 
rary appointments until the next meeting of the legislature, which shall 
then fill such vacancies. 

3. No person shall be a senator who shall not have attained to the 
age of thirty years, and been nine years a citizen of the United States, 
and who shall not, when elected, be an inhabitant of the state for 
which he shall be chosen. 

4. The Vice-President of the United States shall be President of the 
Senate, but shall have no vote, unless they be equally divided. 

5. The Senate shall choose their other officers, and also a president 
pro tempore, in the absence of the Vice-President, or when he shall 
exercise tbe office of President of the United States. 

6. The Senate shall have the sole power to try all impeachments: 
when atting for that purpose, they shall be on oath or affirmation. 
V^hen the President of the United States is tried, the Chief-Justice 
shall preside ; and no person shall be convicted witliout the concuireoce 
of two-thirds of tiie members present. 

7. Judgment in cases of impeachment shall not extend further than 
to removal from office, and disqualification to hold and enjoy any office 
of honor, tipst, or profit under the United States; but the party convict- 
ed shall nevertheless be liable and subject to indictment, trial, judgment, 
and punishment, according to law. 

SECTION IV. 

1. The times, places, and manner of holding elections for senaton 
and representatives, shall be prescribed in each state by the le^slature 
thereof; but the Congress may al an^ xime^ V} ^^'"'^^ naake or alter such 
teptltLtiona^ except as to tVie p\ace% ot Onno^t^^tAX^v^ 
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2. The Congress shall assemble at least once in eveiy year, and tiicb 
leeting shall be on the first Monday in December, unless they shall by 
iw appoint a different day. 

SECTION Y\ 

1. Each House shall be the judge of the elections, returns, and qualn 
cations of its own members, and a majority of each shall constitute a 
ucNTum to do buaness ; but a smaller number may adjourn from day to 
ay, and may be authorized to compel the attendance of absent mem- 
«r8, in such manner and under such penalties as each House may 
irovide. 

2. Each House may determine the rules of its proceedings, punisli its 
aembers for disorderly behavior, and, with the concurrence of two- 
birds, expel a member. 

3. Each House shall keep a journal of its proceedii^, and from time 
3 time publish the same, excepting such parts as may, in their judgment, 
equire secrecy ; and the yeas and nays of the members of either House, 
n any question, shall, at the desire of one-fifth of those present, be en- 
ured on the journal. 

4. Neither House, during the session of Congress, shall, without the 
onsent of the other, adjourn for more than three days, nor to any othei 
lace than that in which the two Houses diaU be sitting. 

SECTION VI, 

1. The senators and representatives shall receive a compensation fat 
leir services, to be ascertained by law, and paid out of die treasury of 
le United States. They shall, in all cases, except treason, felony, and 
reach of die peace, be privileged from anest during their attendance at 
le session of their respective Houses, and in going to and returning 
Ttffl the same ; and for any speech or debate in either House, they shall 
ot be questioned in any other place. 

2. No senator or representative shall, during the «time for which he 
ras elected, be appointed to any civil office under the authority of the 
United States, which shall have been created, or the emoluments where- 
f diall have been increased during such time ; and no person huldii^ 
ny office under the United States, shall be a member of either House 
uring his continuance io office. 

SECTION vn. 

1. AH bills for raising revenue shall originate in the House of Repre- 
mtatives ; but the Senate may propose or concur with amendments as 
n other bills. 

2. Every bill which shall have passed the House of Representatives and 
tie Senate, shall, before it become a law, be presented to the Prendentof 
be United States ; if he approve, he shall sign it ; but if not, he shall le- 
iim it, with his objections, to that House in which it shall have originated, 
7ho shall enter the objections at large on their journal^ and ycoGA«,dta 
econsider it Iff sifter such reconsideration) Iwo-thudift c& ^&»X "^^^mm^ 
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iMI apw to pam die bfll, it shall be sent, lug et lm with die bfagccdons, j'^ 
to the other Hoine, b^ whicfa it shall likewise be lecoosideied, and if 
approved by two-tfaints of dial House, it shall beoome a law. But in 
all such cases the %oies of l»tb Houses shall be determiaed by yeas and 
nays; and the oames of the persons voting for and against the bill shall 
be e uie ied oo the journal of each House respectively. If any bill shall 
not be letumed by the President within ten days (Sundays excepted) 
after it shall have been presented to him, the saifie shall be a law, io rf-^ 
like naDiier as if he had signed it, unless the Congress by their adjoont* 
ment prevent its return, in which case it shall not be a law. 

3. Every order, resolution, or vote, to which the concurrence of the 
Senate and House of Represeotadves may be necessary (except on a 
question of adjoumment), ^all be presented to the President of the 
United States; and before the same shall take effect, diall be approved 
by him, ox being disapproved by him, shall be repassed by two-tUrds of 
the Senate and House of Representatives, according to the rules and 
liautatioas prescribed in the case of a bilL 
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SECTION Ym. 

The Coogcen diall have power — 

1. To lay and collect taxes, dudes, impoets, and excises, to pay Ae 
debts and provide for the common defence and general wel&re of Uie 
United States; but all duties, imposts, and excises shall be unifonn 
throughout the United States : 

2. To borrow money on the credit of the United States : 

3. To regulate commerce with foreign nations, and among the seve- 
ral states, and with the Indian tribes : 

4. To establish an uniform mode of naturalization, and unifonn laws 
on the subject of bankruptcies throughout the United States : 

5. To coin money, regulate the value thereof, and of foreign coin, 
and fix the standard of weights and measures: 

6. To provide for the punishment of counterfeiting the securities and 
current coin of the United States : 

7. To establish post-offices and post-roads : 

8. To promote the prt^ress of science and useful arts, by securing, for 
limited times, to authors and inventors, the exclusive right to their n- 
spective writings and discoveries : 

9. To constitute tribunals inferior to the supreme court: 

10. To define and punish piracies and felonies committed on the 
high seas, and offences agaiiiM the law of nations: 

11. To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water : 

12. To raise and support armies; but no appropriation of money for 
that use shall be for a longer term than two years ; 

13. To provide and maintain a navy: 

14. To make rules for the government and regulation of the land and 
naval forces : 

15. 1^0 provide fur calYing {oT\)h ^« mVl\\iaL \» «sAcute the laws of the 
C/iifooi ftippress insunectionS) and te^\VxwN«««n»\ 
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16. To provide for organizing, arming, and disciplining the militia) 
and for governing such part of them as may be employed in the lervice 
of the United States, reserving to the states respectively the appoint- 
meat of the officers, and the authority of training the militia according 
to the discipline prescribed by Congress : 

17. To exercise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square), as may, by cession of 
particular states, and the acceptance of Congress, tiecome the seat of 
the government of the United States; and to exercise lilie authority over 
all places purchased by the consent of the legislature of the state in which 
the same shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings : — ^And, 

18. To make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all other powers vested by 
tliis Constitution in the government of the United States, or in any de 
partment or officer thereof. 

SECTION IX. 

1. The migration or importation of such persons as any of the states 
now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the year one thousand eight hundred and eight ; but a 
tax or duty may be imposed on such importation, not exceeding ten dol- 
lars for each person. 

2. The privilege of the writ of habent corpus shall not be wspended^ 
unless when in cases of rebellion or invasion the public safety may re- 
quire it. 

3. No bill of attainder or ex post facto law shall be passed. 

4. No capitation or other direct tax shall be laid, unless in proportion 
to the census or enumeration herein before directed to be taken. 

5. No tax or duty shall be laid on articles exported from any state. 

6. No preference shall be given by any regulation^ of commerce or 
revenue to the ports of one state over those of another: nor shall ves- 
sels bound to, or from one state, be obliged to enter, clear, or pay dutiei 
in another. 

' 7. No money shall be drawn from the treasury but in consequence of 
appropriations made by law ; and a regular statement and account c^ 
the receipts atid expenditures of all public money shall be publidied 
from time to time. 

8. No iitle of nobility shall be granted by the. United States: and 
no person holding any office of profit or trust under them, shall, without 
the consent of the Congress, accept of any present, emolument, office^ 
or title of any kind whatever, from any king, prince, or foreign state. 

SECTION X. 

]. No state shall enter into any treaty, alliance, or confederatioii; 
grant letters of marque and reprisal; coin money; emit bills of credit; 
make any thing "but gold and silver coin a tender in payment of debts; 
pass any bill of attainder, ex post facto law, or lavr VA^Vns)%^« ^S^or 
^HoD of contracts; orgzant any title of nobVUiy. 
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9l No state aball, without the consent of the Congress, lay any imposts 
or duties on imports or exports, except what may be absolutely neces> 
■azy for executing its inspection laws; and the net produce of all duties 
and imposts, laid by any state on imports or exports, shall be for the 
use of the treasury of the United States ; and all such laws shaU be 
aubiect to the revision and control of the Congress. 

3. Jio state shall, without the consent of the Congress, lay any duty 
oi tonnage, keep troops or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign power, or 
engage in war, unless actually iuvaded, or in such imminent danger as 
wiU not admit of delay. 

ARTICLE II. 
Cf the Execidive. 

SECTION I. 

1. The executive power shall be vested in a President of the United 
States of America. He shall hold his office during the term of fixir 
years, and, tc^ether with the Vice-President, chosen for the same 
term, be elected as follows : 

2. Each state shall appoint, in such manner as the le^slature thereof 
may direct, a number of electors, equal to the whole number of sena- 
tors and representatives to which the state may b^ entitled in the Con- 
gress: but no senator or representative, or person holding an office 
of trust or profit under the United States, shall be appointed an elector. 

[3. The electors shall meet in their respective states, and vote by tiallot for 
two persons, of whom one at least shall not be an inhabitant of the same 
state with themselves. And they shall make a list of all the persons voted 
for, and of the number of votes for each ; which list they shall si^n and cer- 
tify, and transmit sealed to the seat of government of. the United States, 
directed to the President of the Senate. The President of the Senate shall, 
in the presence of the Senate and House of Representatives, open all the cer« 
Uficates^and the votes shall then be counted. The person having the greatest 
number of votes shall be tlie President, if such number be a majority of the 
whole number of electors appointed ; and if there be more than one who 
have such majority, and have an equal number of votes, then the House of 
Representatives shall immediately choose by ballot one of them for Presi- 
dent ; and if no person have a majority, then from the five highest on the 
list, the said Bouse shall in like manner choose the President. But in choos- 
ing the President, the votes shall be taken by states, the representation from 
each state having one vote : A quorum for this purpose shall consist of a 
member or members firom two-thirds of the states, and a majority of all the 
states shall be necessary to a choice. In every case, after the choice of the 
PrMident, the person having the sreatest number of votes of the electors 
shall be the Vice-President, But ir there should remain two or more who 
have equal votes, the Senate shall choose from them by ballot the Vice* 
President.]* 

3. The Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes; which day shall be 
the same throughout the United States. > 

4. No person, except a natural bom citizen, or a citizen of the 
I/oiled States at the ^ma o{ the aAo^xvMi of this Constitution, shall be 

• This (flauae la asmnUaOL. Boa KtotnAnitKGKA^ Ka\.^ab. 
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eUgjble to the office of President; neither shall any person be eligible to 
tiiat office who shall not have attained to the age of thirty-five yeais^ 
and been fourteen years a resident within the United States. 

5. In case of the removal of the President from office, or of bis 
death, resignation, or inability to discharge the powers and duties of 
the said office, the same shall devolve on tlie Vice-President ; and the 
Congress may by law provide for the case of removal, death, resigna- 
tion, or inability, both of the President and Vice-President, declaring 
what officer sliall then act as President, and such officer shall act 
accordingly, until the disability be removed, or a President shall be 
elected. 

6. The President shall, at stated times, receive for his services a 
compensation, which shall neither be increased nor diminished during 
the period for which he shall have been elected, and he shall not receive 
witliin that period any other emolument from the United States, or any 
of them. 

7. Before he enter on the execution of his officQ, he shall take thft 
following oath or affirmation :— 

^I do solemnly swear (or affirm), that I will faithfully execute the office 
of President of the United States, and will, to the best of my ability^ 
preserve, protect, and defend the Constitution of the United States.'' 

SECTION II. 

1. The President shall be commander-in-chief of the army and navy 
of the United States, and of the militia of the several states when called 
into the actual service of the United States; he may require the 
opinion, in writing, of the principal officer in each of the executive de- 
partments, upon any subject relating to the duties of their respective 
offices, and he shall have power to grant reprieves and pardons fw 
offences against the United States, except in cases of impeachment. 

2. He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the senators present 
concur; and he shall nominate, and by and with the advice and con* 
sent of the Senate, shall appoint ambassadors, other public ministers 
and consuls, judges of the supreme court, and all other officers of the 
United States whose appointments are not herein otherwise provided 
for, and which shall be established by law : but the Congress may by 
law vest the appointment of such inferior officers as they think proper 
in the President alone, and in the courts of law, or in the heads of de* 
partments. 

3. The President shall have power to fill up all vacancies that may 
happen during the recess of the Senate, by granting commissions which, 
shall expire at the end of their next session. 

SECTION ni. 

1. He shall, from time to time, give to the Congress information, 
of the state of the Union, and recommend to their consideratioa 
audi measures as he shall judge necessary and ex^di«i\\\ bit tssk^^ 
on extntordiaaij occasioBSy convene both Houses^ ot tV^t oi ^dcdtsibiY 

15 



170 CONSTITUTION OF 

aod hr case of disagreement between diem, with respect to the 
time of adjounmieotf he may adjourn them to such time as he riiall 
think proper ; he shall receive ambassadors and other public ministen; 
he diall take care that the laws be faithfully executed, and shall com- 
missioa all the officers of the United States. 

SECTION IV. 

1. The President, Vice-President, and all civil officers of the Unitsd 
States, shall be removed from office on impeachment for, and convictioa 
of, treaaon, bribery, or other high crimes and misdemeanors. 

ARTICLE III. 
Of the Judiciary, 

SECTION I. 

1. The judicial power of the United States shall be vested in one 
supreme court^ and in such inferior courts as the Congress may, fiom 
time to time, ordain and establish. The judges, both of the supreme 
and inferior courts, diall hold their offices during good behavior, aod 
shall, at stated times, receive for their services a compensation, which 
shall not be diminished during their continuance in office. 

SECTION n. 

1. The judicial power shall extend to all cases, in law aad eqoitf, 
arising under this Constitution, the laws of the Uiuted States, and 
treaties made, or which shall be made, under their authority ; — to att 
cases affecting aunbassadors, other public ipfiinisters, and consuls; — ^tt> 
all cases of admiralty and maritime jurisdiction ; — to controveraes to 
which the United ^tes shall be a party ; — to controversies between 
two or more states; — ^between a state and citizens of another state;— 
between citizens of different states; — ^between citizens of the same 
state claiming lands under grants of different states, and between a 
state, or the citizens thereof, and foreign states, citizens, or subjects. 

S. In all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a state shall be party, the supreme 
court shall have original jurisdiction. In all the other cases befbn 
mentioned, the supreme court shall have appellate jurisdiction, both as 
to law and fact, with such exceptions, and under such regulations as 
the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall be by 
jury ; and such trial shall be held in the state where the said crimes 
shall have been committed ; but when not committed within any state, 
the trial shall be at such place or places as the Congress may by law 
have directed. 

SECTION ni. 

1. Treaaon against the United States shall consist only in levying 
^ar against theni) or in adVienn^ to their enemies, giving them aid 
md comron. 



THX XmmSD STATES. 171 

fL Ko penon shall be convicted of treason unless on the te sd mo a y 
of two witnesses to the same overt act, or on confession in open court* 

3. The Congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of blood, or 
forfeiture, except during the life of the person attainted. 

ARTICLE IV. 
MiteeUaneout, 

SECTION I. 

1. Full faith and credit shall be given in each state to the public 
acts, records, and judicial proceedings of every other state. And the 
Congress may, by general laws, prescribe the manner in which sudi > 
acts, records, and proceedings shall be proved, and the effect theieod 

SECTION n. 

1. The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. 

2. A persftn charged in any state with treason, felony, or other crime^ 
who shail flee from justice, and be found in another state, diall, on de- 
mand of the executive authority of the state from which he fled, be deliv- 
ered up, to be removed to the state having jurisdiction of the crime. 

3. No person held to service or labor in one state, imder the laws 
thereof, escaping into another, shall, in consequence of any law or regu- 
lation therein, be discharged from such service or labor, but shall be de- 
livered up on claim of the party to whom such service or labor may be 
due. 

SECTION III. 

1. New states may be admitted by the Congress into this Union: 
but no new state shall be formed or erected within the jurisdiction 
of any otlier state, nor any state be formed by the junction of two or 
more states, or parts of states, without the consent of the le^slaturei of 
ike states concerned, as well as of the Congress. 

2. The Congress diall have power to dispose of and mikt needfol 
rales and regulations respectmg the territory or other property belonging 
to the United States; and nothing in this Constitution shall be so con- 
strued as to prejudice any claims of the United States, or of any pai^ 
ticulaz state. 

SECTION rv. 

1. The United States shall guaranty to every state in this Union a 
republican form of government, and shall protect each of them against 
invasion ; and on application of the legislatpre, or of the executive 
(when the legislature cannot be convened), against domestic viotenct. 

ARTICLE V. 

Cf AmendmenU. 

1. The Congress, whenever two-thirds of both Housei ^ScaSl $ft«ifib \\. 
aecetauy gball propose amendments to this ConSlUuXvotk^Qt^^soL^^v^ 
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plication of the legislatures of two-thirds of the sevoral states, shall 
call a cofiventi<m for proposing amendmeDts, which, in either case, 
shall be valid to all intents and purposes, as part of this Constitotbn, 
when ratified by the legislatures of three-fourths of the several states, 
or by conventions in three-fourths ^thereof, as the one or the other mode 
of ratification may be proposed by the Congress; provided that no 
amendment, which may be made prior to the year one thousand eight 
hundred and eight, shall in any manner affect the first and fourth 
clauses in the ninth section of the first article ; and that no state, with- 
out its consent, shall be deprived of its equal sufirage in the Senate. 

ARTICLE VL 

MisceUaneous, 

1. All debts contracted, and Isngagements entered into, before the 
' adoption of this Constitution, shall be as valid against the United 

States under this Constitution as under the Confederation. 

2. This Constitution, and the laws of the United States, which shall 
be made in pursuance thereof; and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land ; and the judges in every state shall be bound thereby, 
any thing in the Constitution or4aws of any state to the contrary 
DOtwithstan4ing. 

3* The senators and representatives before mentioned, and the mem- 
bers of the several state legislatures, and all executive and judicial 
officers, both of the United States and of the several states, shall be 
bound by oath or affirmation, to support this Constitution ; but no reli- 
gious test shall ever be required as a qualification to any office or public 
trust under the United States. 

ARTICLE VIL 

Of the Ratification, 

1. The ratification of the conventions of oinie states, shall be sufficient 
fiw the establishment of this Constitution between the states so ratify- 
ipg the same. 

Done in convention, by the unanimous consent of the States firesent, the 
seventeenth day of September, in the year of our Lord one thousand 
seven hundred and eighty-seven, and of the independence of the United 
States of America the twelfth. In witness whereof we have hereunto 
subscribed oar names. 

GEO. WASHINGTON, Presidnt, 

and Deputy from FirginU. 

Kew Hampihire — John Langdon, Nicholas Gilroan. Masfoeht- 
sett»— Nathaniel Gorham, Rufus King. Connecticut — ^William S. 
Johnson, Roger Sherman. JVetr ForA-:-Alexander Hamilton. Jfevf 
Jersey — William Livingston, David Brearley, William Paterson, Jon- 
athan Dayton. iVmuy/vanio-^Benjamin Franklin, Thomas Mifflin, 
Robert Morris, George Clymer^ Thomas Fitzsimmons, Jared Ingersoll, 
Jame§ Wilaony Gouvemeui 'MLoina, DcUwDOfe — Qi^Q\^^«^d^ Gun- 
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ning Bedford, jun., John Dickinson, Richaid Bassett, Jacob Bioom. 
Maryland — James M^Heniy, Daniel of St. Thomas Jenifer, Daniel 
Carroll. Virginia — ^John Blair, James Madison, jun. M)rih CSsro- 
£tna — William Blount, Richard Dobbs Spaight, Hugh WilltamsoD. 
South CaroHna — John Rutledge, Charles Cotesworth Pinckney^ 
Charles Pinckney, Pierce Butler. Georgia — William Few, Abraham 
Baldwin. Attest: ) 

William Jackson, Secretary, ) 



[Congress at (heir first session under the Constitution^ held in the 
city of New York^ in 1789, proposed to the legislatures ofihe seve" 
ral States twelve amendments, ten of which only were adopted, 
JJiey are the' first ten of the following amendments; and they 
were ratified by three-fourths, the constitutional number^ of the 
States, on the 15th ofbecember, 1791. The 11^ amendment vku 
proposed at the first session of the third Congress, and was declared 
in a mess€Lge from, the President of the United States to both 
Hausea of Qmgress, dated the 8th of January, 1798, to have been 
adopted by the corutitutional number of States. The IfUh amend- 
ment, which was proposed at the first session of the eighth Om^ 
gress, was adopted by the constitutional number of States in the 
year 1804, according to a public notice by the Secretary of State* 
dated the fiSth of September^ 1804.] 

AMENDMENTS 

To the Oonititation of the United States, ratified according to the pnnrisionf 
of the Fifth Article of the foregoing Constitution. 

AftTiCLE I. Congress shall make no law respecting an establishment 
of reli^on, or prohibiting the free exercise thereof; or abridging the 
ireedom of speech, or of the press ; or the right of the people peaceably 
to assemble, and to petition the government for a redress of grievances. 

Art. II. A well regulated militia being necessary to the security of 
a free state, the right of the people to keep and bear arms shall not be 
infringed. 

Art. III. No soldier shall, in time of peace, be quartered in any house 
without the consent of the owner, nor in time of war but in a manner to 
be prescribed by law. 

Art. IV. The right of the people to be secure in their pemns, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issue but upon probable cause, 
supported by oath or affirmation, and particulariy describing the plaoe 
to be searched, and the persons or things to be seized* 

Art. V. No person shall be held to answer for a capital, or otheiwiw 
in&mous crime, unless on a presentment or indictment of a g^and Vuf ^ 
except in cases an^ng im the land or nav^ lbxcQt% Qt Va1i)M vflStosod^'vi^Mni 

16* 



174 CONBTITUTIOir OF 

ill actual service in time of war or public danger; nor rtiall any person 
be subject, for the same offeoce, to be twice put in jeopardy of life or 
limb ; nor shall be compelled, in any criminal case, to be a witnesi 
against himself, nor be deprived of life, liberty, or property, without diie 
process of law ; nor shall private property be taken for public use widi- 
oot just compensation. 

Art* VI. In all criminal prosecutions, the accused ehall enjoy die 
right to a speedy and public trial, by an impartial jury of the state and 
district wherein the crime shall have b^en committed, which district ^all 
have been previously ascertained by law, and to be informed of the na- 
ture and cause of the accusation ; to be confronted with the witnesses 
against him ; to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defence. 

Art. VII. In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be otherwise re-examined in any court of 
the United States, than according to the rules of the common law. 

Art. VIII. Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 

Art. IX. The enumeration, in the Constitution, of certain rights, 
diall not be construed to deny or disparage others retained by the people. 

Art X. The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people. 

Art ^I. The judicial power of the United States shall not be con- 
strued to extend to any suit, in law or equity, commenced or prosecuted 
against one of the United States by citizens of another state, or by citi- 
sens or subjects of any foreign state. 

Art XII. The electors shall meet in their respective States, and vote 
by ballot for President and Vice-President, one of whom, at least, shall 
not be an inhabitant of the same state with themselves; they shall 
name in their ballots the person voted for as President, and in disrioct bal- 
lots the person voted for as Vice-President, and they shall make distinct 
lists of all persons voted for as President, and of all persons voted for 
as Vice-President, and of the number of votes for each, which lists they 
shall Bgn and certify, and transmit sealed to the seat of the gpveroment 
of the United States, directed to the President of the Senate. The 
President of the Senate shall, in the presence of the Senate and House 
of Representatives, open all the certificates, and the votes shall then bo 
counted ; the person having the greatest number of votes for President 
shall be the President, if such number be a majority of the whole num- 
ber of electors appointed ; and if no person have such majority, then 
finm the persons having the highest numbers, not exceeding three, on the 
list of those voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President. But in choosing the Pre- 
sident, the votes shall be taken by states, the representation from each 
state having one vote ; a quorum for this purpose shall consist of ft 
nember or members fioai two-thirds of the states, and a majority of 
Mil the states shall be neGftMAx^ ^ ^ Odavc«. Kx^^SS. ^i^« Kouat of Re- 
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pteten^illves ahall not choose a President, whenever the right of choice 
shall devolve upon them, before the fourth day of March next follow- 
ing, &en the Vice-President shall act as President, as in the case of the 
deaUi or other constitutional disability of the President. The person 
baving the greatest number of votes as Vice-President shall be the Vice-* 
President, if such number be a majority of the whole number of electors 
appcnnted, and if no person have a majority, then from the two highest 
numbers on the list the Senate shall choose the Vice-President; a quo 
Tum for the purpose shall consist of two-thirds of the whole number of 
senators, and a majori^ of the whole number shall be necessary to a 
choice. But no person constitutionally ineligible to the office of Presi- 
dent, shall be eligible to that of Vice-President of the Ifnited States. 

[Son ]. Another amendment was proposed as article XIII. at the second 
session of tbe eleventh Congress, but not having been ratified by a aufiicient 
Bomber of the states, has not become valid, as a part of the Constitution of 
the United States. It is erroneously iriyen as a part of the Constitution, in 
page 74, vol. I. Laws of the United States, published by Bioren & Duane, 
hiJaiS.] 

TNoTB S. The Constitution, as above prhited. has been careAiHy eompsred 
With the copy in the Laws of the United States, published by authority, and 
also with one in the National Calendar for the year 1826, wluch was copied 
from the roll in the Department of State.] 

[Son 3. The ratification of the Constitution by the state of New Hamp- 
sbu-e, being the 9th in order, was laid before Congress on the 3d of July, 1788, 
and, with the ratifications of the other states, was referred to a committee, to 
report an act for carrying the new system into operation. An act for this 

Srpose was reported on the 14th of the same month, and was passed on the- 
th of fieptemoer following.]— dtsMrtcoii Mntanae^ 1831* 
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fHenit and FeUow CitUenty 

Thb period for a new election of a citizen to administer the execu- 
tive government of the United States, being not far distant, and the 
time actually surrived when your thoughts must be employed in deag- 
nating the person who is to be clothed with that important trust, it ap- 
pears to me proper, especially as it may conduce to a more distinct 
expression of the public voice, that I should now apprize you of the 
leaolution I have formed^ to decline being considered among the num- 
ber of those out of whom the choice is to be made. 

1 beg you at the same time to do me the justice to be assured, that 
this resolution has not been taken, without a strict regard to all the con- 
ftderations appertaining to the relation which binds a dutiful dtizen to 
his country; and that in withdrawing the tender of service, which silence 
in my ntuation might imply, I am influenced by no diminution of zeal 
for your future interest; no deficiency of grateful respect for your past 
kindness : but am supported by a full conviction, that the step is com- 
patible with both. 

The acceptance of, and continuance hitherto in, the office to which 
your suffrages have twice called me, have been an uniform sacrifice of 
iocluiation to the opinion of duty, and to a deference for what appeared 
to be your desire. I constantly hoped that it would have been much 
eariier in my power, consistently with motives which I was not at lib- 
erty to disregard, to return to that retirement from which I had been 
reluctantly drawn. The strength of my inclination to do this, previous 
,to the last election, had even led to the preparation of an address to 
declare it to you; but mature reflection on the then perplexed and crit- 
ical posture of our affairs with foreign nations, and the unanimous advice 
of persons entitled to my confidence, impielled me to abandon the idea. 

I rejoice that the state of your concerns, external as well as mteraal, 
no longer renders the pursuit of inclination incompatible with the sen- 
timent of duty or propriety ; and am persuaded, whatever partiality 
may be retained for my services, that in the present circumg^tances of our 
country, you will not disapprove of my determination to retire. 

The impressions with which I first undertook the arduous trust, were 
explained on the proper occasion. In the dischaige of this trust I will 
only say, that I have with good intentions, contributed towards the or- 
j^anization and administration of the government, the best exertions of 
wkhb a very faU'ible }ud^mentwaa ca.^qX^«, "^^1 ^Mveoascious, in the 
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QvtKt, of the inferiority of my qualifications, experience in my dim 
eyes, periiaps still more in the eyes of others, has strengthened the mo- 
tives to diffidence of myself; and every day the increasing weight of 
yean admonishes me more and more, that the shade of retirement is as 
necessaiy to me as it will be welcome. Satisfied that if any circum- 
stances have given peculiar value to my services, they were temporary, 
I have the consolation to believe, that while choice and prodence invite 
me to quit the political scene, patriotism does not forbid it« 

In looking forward to the moment which is to terminate the career 
of my political life, my feelings do not permit me to suspend the deep 
acknowledgment of that debt of gratitude which I owe to my beloved 
country, for the many honors it has conferred upon me ; still moiie for 
the steadfast confidence with which it has supported me ; and for the 
qipoituDities I have thence enjoyed of manifesting my inviolable attaoh- 
ment, by services faithful and persevering, though in usefulness unequal 
to my zeal. If benefits have resulted to our countiy from these ser- 
vices, let it always be remembered to your praise, and as an instmctive 
^example in our annals, that under circumstances in which the passions, 
agitated in every direction, were liable to mislead-^^imidst appearances 
sometimes dubious — vicissitudes of fortune often discouraging — ^in situ- 
atioos in which not unfrequently want of success has countenanced the 
spirit of criticism — the constancy of your support was the essential prop 
oif the efforts and a guarantee of the plans by which they were effected. 
Profoundly penetrated with this idea, 1 shall carry it with me to my 
grave, as a Strang incitement to unceasing wishes, that Heaven may 
conrinue to you the choicest tokens of its beneficence"— that your union 
and bfotherly affection may be perpetual — that the free constitution, 
which is the woriL of your hands, may be sacredly maintained — that its 
administiarion in every department may be stamped with wisdom and 
▼irtue^that, in fine, the happiness of the people of these Srates, under 
die auspices of liberty, may be made complete, by eo careful a preser- 
vation and so prudent a use of this blesang, as will acquire to them the 
g^y of recommending it to the applause, the affection, and the adop- 
tion, of every nation which is yet a stranger to it. 

Here, perhaps, I ought to stop. But a solicitude for your welfiue, 
which cannot end but with my life, and the apprehension of danger na- 
tural to that solicitude, ui^e me, on an occasion like the present, to offer 
to your solemn contemplation, and to recommend to your frequent re- 
view, some sentiments, w^ich are the result of much reflection, of no 
inconsiderable observation, and which appear to me all-important to the 
permanency of your felicity as a people. These will be offered to you 
with tbd more freedom, as you can only see in them the disinterested 
warnings of a parting friend, who can possibly have no personal motive 
to bias bis counsel. Nor can I foiget as an encouragement to it, your 
indulgent reception of my sentiments on a former and not dissimilar 
occasion. 

Interwoven as is the Iov9 of liberty with eveiy ligament of yoqr 
hearts, do leconunendatioQ of mind is necessary to fortify ot CQf]£xsk 
the nnnriim0aL 
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The unity of government, which constitutes you one people-, is also 
now delur to you. It is justly so ; fcnr it is a mam pillar in the edifice j 
of your real independence; the support of your tranquillity at home; i 
your peace abroad ; of your safety, of your prosperity ; of that veiy ^ 
Kberty which you so highly prize. But as it is easy to foresee^ that ftom 
different causes and from different quarters, much puns will be taknr, 
many artific^ employed, to weaken in your minds the conviction of this 
truth ; as this is the point in your political fortress against which the 
batteries of internal and external enemies will be most constantly and 
actively, (though often covertly and insidiously,) directed, it is of infr* 
ntte moment, that you should properly estimate the immense value of 
your national union, to your collective and individual happiness; that 
you should cherish a cordial, habitual, and immoveable attachment te i 
it; accustoming yourselves to thhik and speak of it as of the palladium 
of your political safety and prosperity ; watching for its preservatioa 
wi^ jealous anxiety ; discountenancing whatever may suggest even » 
ittspicion that it can in any event be abandoned ; and indignantly frown- 
ing upon the first dawning of every attempt to alienate any portion of 
our country from the rest, or to enfeeble the sacred ties whkfa now link 
together the various parts. 

For this you have every inducement of sympathy and interest. Citr> 
tens by birth or choice of a common country, that country has a right 
to concentrate your affections. The name of American, which belongs 
to you in your national capacity, must always exalt the just pride of 
patriotism, more than any appellation derived from local discrimina- 
tions. With slight shades of difference, you have the same religion, 
manners^ habits, and political principles. You have In a common cause, 
fou^t and triumphed together; the independence and liberty you pos- 
sess, are the work of joint councils, and joint efforts^-of common dan- 
gers, sufferings, and successes. 

But these considerations, however powerfully they addlness themselves 
to your sensibility, are greatly outweighed by those which apply more 
immediately to your interest. Here every portion of our country find! 
the most commanding motives for carefully guarding and preserving die 
union of the whole. ' 

The norths in an unrestrained intercourse with the mm^, protected 
t)y the equal laws of a common government, finds in the productions of 
the latter, great additional resources of maritime and commercial enters 
prize, and precious materials of manufacturing industry. The totUh^ in 
the same intercourse, benefitting by the agency of the north^ sees its 
agriculture grow and its commerce expand. Turning pardy into its own 
channels the seamen of the north^ it finds its particular navigation in- 
vigorated — and while it contributes in different wayB, to nourish and 
increase the general meiss of the national navigation, it looks forwaid 
to the protection of a maritime strength, to which itself is unequally 
adapted. The eor^, in like intercourse with the w^tt^ already finds, and 
In the progressive improvement of interior communications, by land and 
Water, will more and mote&tvd «LV^\\»Lhle vent for the commodities which 
h faiugs from abroad) OTmatv\]i^cVu«%«x)ctfnsA«^ *\!^<t>MA^T(!i«fiMa 
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Ihe east supplies requisite to its growth and comfort — and, what is 
perhaps of still greater consequence, it must of necessity owe the secure 
enjoyment of indispensable outlets for its own productions, to the 
weight, influence, and the future maritime strength of the Atlantic 
ttde of the union, directed by an indissoluble community of interest as 
one nation. Any other tenure by which the west can hold this essen* 
<ial advantage, whether derived from its own separate strength, or from 
an apostate auid unnatural connexion with any foreign power, must be 
intrinsically precarious. 

While then every part of our country thus feels an immediate and 
particular interest in union, all the parts combined cannot fail to find in 
the united mass of means and efforts, greater strength, greater resource, 
proportionably greater security from external danger, a less frequent 
interruption of their peace by foreign nations ; and, what is of inestUnap* 
Ole value, they must derive from union, an exemption from those broils, 
and wars between themselves, which so frequently aflSict neighboring 
countries, not tied together by the same government, which their own 
rivalships alone would be sufficient to produce; but which opposite 
foreign alliances, attachments, and intrigues, would stimulate and em- 
bitter. Hence, likewise, they will avoid the necessity of those over* 
igrown military establishments, which, under any form of govemmeot, 
are inauspicious to lU>erty, and which are to be regarded as particularly 
hostile to republican liberty. In this sense it is that your union ought to 
be considered as a main prop of your liberty, and that the love of the on* 
ou^t 40 endear to you the preservation of the other. 

These considerations spealc a persuasive language to eveiy reflectii^ 
and virtuous mind, and exhibit the continuance of the union as. a pri- 
oiaiy object of patriotic desire. Is there a doubt whether a common 
^vemment can embrace s6 large a sphere 1 Let experience solve il. 
To listen to mere speculation in such a case were criminal. We are 
authorized to hope that a proper organization of the whole, with tfa« 
auxiliary agency .of governments for the respective subdivisions, will 
afford a happy issue to the experiment. It is well worth a fair and full 
experiment. With such powerful and obvious motives to union, affect- 
ing all parts of our country, while experience shall not have demon* 
itrated its impracticability, there will always be reason to distrust the 
patriotism of those who, in any quarter, may endeavor to weaken its 
bands. 

In contemplating the causes which may disturb our union, it occun M 
matter of serious conceni, that any ground should have been furnished 
ior characterizing parties by geographical- discriminations— -AbrtAent 
and Southern — *Atlaniie and Western: whence designing men may 
endeavor to excite a belief that there is a real difference of local intei^ 
ests and views. One of the expedients of party to acquire influence) 
within particular districts, is to misrepresent the opinions and aims 
of other districts. You cannot shield yourselves too much ag^nat 
the jealousies and heart-burnings which spring from these misrepift* 
sentations: they tend to render alien to each other^ those wh^ 
ought to be bound togethtt by fraternal affection. TYIa vcIcA^vXKQMk 
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of our western country have lately had a useful lesson on this bead. L 
They have seen, in the negotiation by the executive, and in the unani- L 
inous ratification by the senate, of the treaty with Spain, and in the L . 
universal satisfaction at that event throughout the United States, a , 
decisive proof how unfounded were the suspicions propagated arnoi^ I 
them of a policy in the general government, and in the Atlantic States, 
unfriendly to their interests in regard to the Mississippi. They have 
been witnesses to the formation of two treaties, that with Great Britain 
and that with Spain, which secure to them every thing they could ;deare, 
in respect to our foreign relations, towards confirming their prosperity. 
Will it not be their wisdom to rely for the preservation of these advan- ^ 
tages on the union by which they were procured? Will they not 
henceforth be deaf to those advisers, if such there are, who would sever 
them from their brethren, and connect them with aliens? 

To the efficacy and permanency of your union, a government for the 
whole is indispensable. No alliances, however strict, between the 
parts can be an adequate substitute ; they must inevitably experience 
tKe infractions and interruptions which all alliances in all times have 
exper^nced. Sensible of this momentous truth, you liave improved i 
upon your first essay, by the adoption of a constitution of government 
better calculated than your former, for an intimate union, and fot the 
efficacious management of your common, concerns. This government^ 
the offspring of your pwn choice, uninfluenced and unawed ; adopted i 
upon fiUl investigation and mature deliberation ; completely free in io j 
principles; in the distribution of its powers, uniting security with eneigy, 
and containing within itself a provision for its own amendments, has a 
just claim to your confidence and your support. Respect for its ai»> 
thority, compliance with its laws, acquiescence in its measures, are 
duties enjoined by the fundamental maxims of true liberQr. The basis 
of our political systems is the right of the people to make and to alter 
their constitutions of government.— But the ccmstitution which at any 
tine exists, until changed by an explicit and authentic act of the whole 
people, is sacredly obligatory upon all. The very idea of the power 
and the right of the people to establish a government, presupposes the 
duty of every individual to obey the established government. 

All obstructions to the execution of the laws, all Combinations and 
associations, under whatever plausible character, with the real design 
to direct, control, counteract, or awe the regular deliberations and ac- 
tions of the constituted authorities, are destructive of this fundamental 
principle, and of fatal tendency. They serve to organize faction; t» \^ 
give it an artificial and extraordinary force ; to put in the place of the 
delegated will of the nation, the will of a party, often a small, but ■ 
artful and enterprising minority of the community ; and according to | 
the alternate triumphs of different parties, to make the public adminis- r 
toation the mirror of the ill-concerted and incongruous projects of fac- 
tion, rather than the oigan of consistent and wholesome plans, digested 
by common councils, and modified by mutual interests. 

However, combinations or associations of the above description nay 
BOW and then answer po^^ulax anda^ t^«3 «x% \!^^^^ vGk.>!BA tnufsi cf 
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time and things, to become potent engines, by which cunning, amU- 
tious, and unprincipled men, will be enabled to subvert the power of 
the people, and to usurp for themselves the reins of governmeut; de- 
stroying afterwards the very engines which have lifted them to unjust 
domioion. 

Towards the preservation of your government, and the permanency 
of your present nappy state, it is requisite not only that you steadily 
discountenance irregular oppositions to its acknowledged authority, but 
also that you resist with care the spirit of innovation upon its principles, 
however specious the pretexts. One method of assault may be to effect^ 
in the forms of the constitution, alterations which will impair the energy of 
the system, and thus to undermine what cannot be directly overthrown. 
In all the changes to which you may be invited, remember that time 
and habit are at least as necessary to fix the true character of govern- 
ments, as of other human institutions — that experience is the surest 
standard, by which to test the real tendency of the existing constitution 
of a country — ^that facility io changes upon the credit of mere hypothesis 
and opinion, exposes to perpetual change, from the endless variety 
of hypothesis and opinion; and remember especially, that for the 
efficient management of your common interests, in a country so 
extensive as ours, a government of as much vigor as is consistent with 
the perfect security of liberty is indispensable. Liberty itself will find 
in such a government, with powers properly distributed and adjusted, 
its surest guardian. It is, indeed, little else than a name, where the 
government is too feeble to witlistand the enterprises of faction, to 
confine each member of the society witliin the limits prescribed by tfia- 
laws, and to maintain all in the secure and tranquil enjoyment of th«i 
rights of person and property. 

I have already indmated to you the danger of parties in the state, 
with particular references to the founding of them on geogtaphical 
discriminadons. Let me now take a more comprehensive view, and 
warn you in the most solemn manner, against the baneful effects of the 
apirit of party, generally. 

This spirit, unfortunately, is inseparable from our nature, having its 
root in the strongest passions of the human mind. It exists under 
different shapes in all governments, more or less stifled, controlled, or 
lepressed ; but in those of the popular form, it is seen in its greatest 
lankness, and is truly their worst enemy. 

The alternate domination of one faction over another, sharpened by 
the ^irit of revenge, natural to party dissention, which in different ages 
and countries, has perpetrated the m'ost horrid enormities, is itself a 
frightful despotism. But this leads at length to a more formal and 
permanent despotism. The disorders and miseries which result, 
gradually incline the minds of men to seek security and repose in the 
absolute power of an individual: and sooner or later the chief ot 
soiiui prevailing faction, more able or more fortunate than his compel 
tors, turns this disposition to the purposes of his own elevation, on the 
ruins of public liberty. 

Without looking forward to an extremity oC tds Vin^^ (^Vat^xAN^i^ 
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theless, ought net to be entirely out of sight,) the common and contin- 
ual mischiefs of the spirit of party, are sufficient to make it the interest 
and duty of a wise people to discourage and restrain h. ^, 

It serves always to distract the public councils, and enfeeble the U 
public administration. It agitates the community with ill-founded \ 
jealousies and false alarms; kindles the animosity of one part against |i 
another ; foments occasional riot and insurrection. It opens the door | 
to foreign, influence and corruption, which find a facilitated access to 
the government itself, through the channels of party passions. Thus 
the policy and the will of one country, are subject to the pc^cy ftnd the 
will of another. 

There is an opinion that parties in free countries are useful checks 
upon the administration of the government, ttiid serve to keep alive the 
^rit of liberty. This, within certain fimitS) is probably true : and 
in governments of a monarchical cast, ))fttriotism may look With indul- 
gence, if not with favor, upon the spirit of party. But in those of the 
popular character, in governments purely elective, it is a spirit not to 
be encouraged. From their natural tendency, it is certain there will 
always be enough of that spirit for every salutary purpose. And tfiere 
being constant danger of excess, the effort ought to be, by force of public 
opinion, to mitigate and ^assuage it. A fire npt to be quenched, it 
demands a unifoite vigilance to prevent its btt|CUDg into a flame, lest, 
instead of warming, it should consume. 

It is important, likemse, that the habits of thinking, in a free country, 
should inspire caution ui those intrusted with its administration, 
to confine themselves within .their respective constitutional spheres;, 
avoiding, in the exercise of the powers of one department, to encroach 
upon another. The spirit of encroachment tends to consolidate the 
powers of all the departments in one, and thus to create, whatever the 
form of government, a real despotism. A just estimate of that love of 
power, and proneness to abuse it, which predominate in the human 
heart, is sufficient tn satisfy us of the truth of tKis position. The ne- 
cessity of reciprocal checks in the exercise of political power, by 
dividing and distributing^ it mto different depositories, and constituting 
each the guardian of the public weal against invasions of the others, 
has been evinced by experiments ancient and modem ; some of them 
in our country, and under our own eyes. To preserve them must be as 
necessary as to institute them. If, in the opinion of the people, the 
distribution or modification of the coopiRitutional powers be in any par-t 
ticular wrong, let it be corrected by an amendment in the way which 
the constitution designates. But- let there be no change by usurpation; 
for though this, in one instance, may be the instrument of good, it is 
tlie customary weapon by which free governments are destroyed. The 
pwcedent must always greatly overbalance in permanent evil, aay 
partial or transient benefit which the use can at any time yield. 

Of all the dispositions and habits which lead to political prosperity, 

ralifiQD and morality are indispensable supports. In vain would that 

man clgiim the tribute of palriotivsi^ yiYvo %W3\d Vabtc^t to subvert thess 

great piiiar^of human hBppi&««*-*ii!tAm trGnR«x\mi^^^ ^^ ^soe^^ 
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men and citizens. The mere politician, equally with the pious man, 
ought to respect and to cherish them. A volume could not trace all their 
connexions with private and public felicity. Let it simply be asked, 
where is the security for property, for reputation, for life, if the sense 
of religious obligation desert the oaths, which are the instruments of 
investigation in courts of justice? And let us with caution indulge the 
supposition, that morality can be maintained without religion. What- 
ever may be conceded to the influence of refined education on minds 
of peculiar structure, reason and experience both forbid us to expect 
that national morality can prevail in exclusion of religious principles. 

It is substantially true, that virtue or morality is a necessary spring 
of popular government. The rule, indeed, extends with more or less 
force to every species of free government. Who that is a sincere 
friend to it can look with indifference upon attempts to shake the foun- 
dation of the fabric ? 

Promote, then, as an object of primary importance, institutions for 
the general diffusion of knowledge. In proportion as the structure of 
a goyemment gives force to public opinion, it iis essential that publk: 
opinion should be enlightened. 

As a very important source of strength and security, cherish public 
credit. One method of preserving it Is to use it as* sparingly as possible, 
avoiding occasions of expense by cultivating peace ; but remembering 
also, that timely disbtuseoients to prepare for danger, frequently prevent 
much greater disbursements to repel it ; avoiding likewise the accumu- 
lation of debt, not only by shunning occasions of expense, but by vigor- 
ous exertions in time of peace, to dischai^e the debts which unavoidable 
wars may have occasioned, not ungenerously throwing upon posterity 
the burden which we ourselves ought to bear. The execution of these 
maxims belongs to your representatives ; but it is necessary that public 
opinion should co-operate. To facilitate to them the performance 
of their duty, it is essential that you should practically bear in mind, 
that towards the payment of debts there must be revenue ; that to have 
revenue there must be taxes ; that no taxes can be devised which are 
not more or less inconvenient and unpleasant ; that the intrinsic em- 
barrassment inseparable from the selection of the proper objects, (which 
is always a choice of difficulties,) ought to be a decisive motive for a 
candid construction of the conduct of the government in making it, and 
for a spirit of acquiescence in the measures for obtaining revenue which 
the public exigencies may at any time dictate. 

Observe good faith and justice towards all nations; cultivate peace 
and harmony with all: religion and morality enjoin this conduct; and 
can it be that good policy does not equally enjoin it? It will be 
worthy of a free, entighteaed, and, at no distant period, a great nation, 
to pve to mankind thp magnanimous and too novel example of a people 
always guided by an exalted justice and benevolence. — Who can doubt 
that in the course of time and things, the fruits of such a plan would 
richly repay any temporary advantages which might be lost by a steady 
adherence to it. Can it be, that Providence has not connected the 
.penoaoebt felicity of a nation with its viilue'V TVia «x^«\\m«c&^ V. 



184 WASHINGTON^ FABEWELL ADDBBBB. 

Wan, is recominended by eveiy sentiment which ennobles nuraan i»* 
turn. Alas ! is it rendered impossible by its vices? 

In the execution of such a plan, nothing is more essential than that pei^ 1^ 
maneiU inveterate antipathies against particular nations, and passion* 's^ 
ate attachments for others, should be excluded ; and tliat in place of 1^ 
them, just and amicable feelings towards all should be cultivated. Tbe ,, 
nation which indulges towards another an habitual hatred, or an habitual 
fondaess, is in some d^ee a slave; It is a slave to its animosity «r 
to its affection, either of which is sufficient to lead it astray from its 
duty and its interest. — Antipathy in one nation against another, dis- 
poses each more readily to offer insult and injury, to lay hold of slight 
causes of umbrage, and to be haughty and intractable, when accidental 
or triffing occasions of dispute occur. 

Hence, frequent collisions, obstinate, envenomed, and bloody con- \ 
tests, 'nie nation, prompted by ill-will and resentment, sometimes 
fanpeli to war the government, contrary to the best calculations of i 
policy. The government sometimes participates in the national pio- i 
peniky, and adopts, through passion, what reason would reject; at 
other times, it makes the animosity of the nation subservient to projects , 
of hostility instigated l^ pride, ambition, and other sinister and p^ni- 
doos motives. The peace often, sometimes perhaps the liberty of 
nations, has been the victim. i 

So, likewise, a passionate attachment of one nation for another, pro 
duces a variety of evils. Sympathy for the favorite nation, facilitatmg 
the illusion of an imaginary common interest, in cases where no real 
common interest exists, and infusing into one the enmities of the other, 
betrays the former into a participation in the quarrels and wars of tbe 
latter, without adequate inducements or justi^cation. It leads also to 
concessions to the fkvorite nation, of privileges denied to others, which 
are apt doubly to injure the nation making tiie concessions, by unne- 
cessarily parting with what ought to have been retained ; and by ex- 
citing jealousy, ill-will, and a disposition to retaliate, in the parties 
from whom equal privileges are withhefd, and it gives to ambitious, 
corrupted, or deluded citizens, (who devote themselves to the favorite 
nation,) fiicility to betray or sacrifice the interests of their own coun- 
tiy, without odium, sometimes even with popularity; gilding with the 
appearances of a virtuous sense of obligation, a commendable deference 
for public opinion, or a laudable zeal for public good, the base or foolidi 
compliances of ambition, corruption, or infatuation. 

As ayenoes to foreign influence, in innumerable ways, such attach- 
ments are particularly alarming to the truly enlightened and indepen- 
dent patriot. How many opportunities do they afford to tamper with 
domestic facUons,'to practice the arts of seduction, to mislead public 
opinion, to influence or awe the public councils! Such an attach- 
ment of a small or weak, towards a great and powerful nation, dooms 
the former to be the satellite of the latter. Against the insidious wiles 
of foreign influence, (I conjure you to believe me, fellow-citizens,) the 
Jenlotuf of a firee people ougjht to be constantly awake ; since history 
iad da^rience prove that {oxe\^m&>a^«uc.%\% ^xa ^i ^% \cdMi banefid 
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feet of repaUican ^vemmcnt. But that jealousy, to be usefb}, miitt 
be impartial ; else it becomes the instrument of the very influence to 
be avoided, instead of a defence against it. Excessive partiality for 
one fore^n nation, and excessive dislike of anoUier, cause those whom 
Ihey mctiiate to see danger only on one side, and serve to>veil, and even 
aecond the aits of influence on the other. Real patriots, who may 
lerist the intrigues of the favorite, are liable to become suspected and 
odious, while its tools and dupes usurp the applause and coafidence 
of the people, to surrender their interests. 

The great rule of conduct for us, in regard to foreign^ natioM, is, in 
extending our commercial relations, to have with them as little political 
connexion as possible. So far as we have already formed engagementt, 
let them be fulfilled with perfect good faith. Here let us stop. 

Europe has a set of primary interests, which to us have none,, or a 
veiy remote, relation. Hence she must be engaged in frequent contro- 
venies, the causes of which are essentially foreign to our concerns. 
Hence, therefore, it must be unwise in us to implicate ourselves by 
wtificial ties, in the ordinary vicissitudes of her politics, or the oxdinaiy 
combinations and collisions of her friendships or enmities. 

Our detached and distant situation invites and enables- u» to pursue a 
different course. If we remain one pec^le, under an efficient govem- 
ment, the period is not for off when we may defy material injury from 
external annoyance ; when we may take such an attitude as will cause 
ttie neutrality we may at any time resolve upon, to be scrupulously 
respected: When belligerent nations, under the impossibility, of 
making acquisitions upon us, will notKgbtly hazard the giving us pro^ 
vocation ; when we may choose peace or war, as our interest, guided 
by justice, shall counsel. 

Why forego the advantages of so peculiar a situation? Why qmt 
our own to stand upon foreign ground? Why, by interweaving our 
destiny with that of any part of Europe, entangle our peace and proe* 
parity in the toils of European ambition, rivalship, interest,, humorf. ot 
caprice ? 

It is our tme policy to steer clear of permanent alliancds with any 
portion of the foreign world ; so far, I mean, as we are liow at liberty 
to do it; for let me not be understood as capable of patronising iitfldel- 
ity to existing engagements. I hold the maxim no less applicable toi 
public than to private affairs, that honesty is always the best policy.. I 
repeat it therefore, let those engagements be observed in^ their genuine 
sense. But in my opinion, it is unnecessary, and would be unwbe, to 
extend them. 

Taking care always to keep ourselves, by suitablie establishmejitB, on 
a respectable defensive posture, we may safely trust to temporary alli- 
ances for extraordinary emergencies. 

. Harmony, and a liberal intercourse with all nations, are recommend- 
ed by policy, humanity, and interest. But even our commercial policy 
should hold an equal and impartial hand ; neither seeking nor granting 
exclusive favors or preferences; consulting the natural ctran^ «i>ici\cv<^\ 
iiffuBBg and divenUymg by gentle means, \he sXtnami ol ^^rkccvkv^^x 
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ImtloRii^ nothing; eftablishing, with powexs so diipcsed, — In older to 
give tnde a ttable course, to xlefine the rights of our merchants, and 
to enable the goyemment to support them, — conventional rules of inter- 
coune, the bMt that present circumstances and mutual opinion wiU 
permit, but temporaiy and liable to be from time to time abandoned or 
varied, as experience and circumstances shall dictate ; constantly keep- 
ii^ in vie^, that it is folly in one nation to loole ^or disinterested iavors 
fioflii anodier; that it must pay with a portion of its independent for 
whatever it may accept under that character; that by such acceptance, 
it may place itself ui the condition of having ^ven equivalents for nom- 
inal fiivors, and yet of being reproached with ingratitude for not ^ving 
nora. There can be no greater error than to expect or calculate upca 
nal fiivon from nation to nation. It is an illusion wkuch experience 
Biiit cure, which a just pride ought to discard. 

In offering to you, my countrymen, these counsels of an old and 
affectionate friend, I dare not hope they will make the strong and last- 
ing impresaon I could wish — that they will control the usual cunentif 
the pasnons, or prevent our nation from running the course which has 
hitherto marked the destiny of nations. But if I may even flatter my- 
«el^ that they may be productive of some partial benefit, some occa- 
IKNial good ; that they may now and then recur to moderate the fuiy 
of party spirit; to warn agmnst the mischiefs of foreign intrigue; to 
guud against the impostures of pretended patriotism ; this hope will be 
a full recompense for the solicitude for your welfare, by which they have 
been dictated. 

How fieur, in the discharge of my official duties, I have been guided 
1^ the principles which have been delineated, the public records and 

?her evidences of my conduct must witness to you and to the world. 
o mytflf, the assurance of my own conscience is, that I have at least 
beliaved myself to be guided by them. 

In relation to the still subsisting war in Europe, my proclamation of 
tbf d3d of April, 1793, is the index to my plan. Sanctioned by your 
approving voice, and by that of your representatives in both houses of 
Congress, the spirit of that measure has continually governed me; un- 
influenced by any attempts to deter or divert me from it. 

After deliberate examination, with the aid of the best lights I could 
obtain, I was well satisfied that our country, under all the circum- 
stances of the case, had a right to take, and was bound in duty and in- 
is^st to take a neutral posidon. Having taken it, I determined, as far 
M should depend upon me, to maintain it with moderation, peise- 
verance and firmness. The considerations which respect the right to 
hold this conduct, it is not necessary on this occasion to detail. I will 
only observe, that according to nay understanding of the matter, that 
right, so fiur from being denied by any of the belligerent powers, has 
been virtually admitted by all. 

The duty of holding a neutral conduct may be inferred, without any 
thing more, from the obligation which justice and humanity impose os 
SF0JJ nation, in cases in which \x \s fTQ« to act^ to maintain inviolate tbt 
ntfnffom of peace and amity loviax^ QiODAi'oaSQSKiA. 
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le inducements of interest for obse^^ing that conduct, win best be 
red to your own reflections and experience. With me, a predomi- 
motiye has been to endeavor to gain time to our country to settle 
nature its yet recent institutions, and to progress, without interrupt 
to that degree of strength and consistency, which is necessary to 
it, humanly speaking, the conunand of its own fortunes, 
sough in reviewing the incidents of my administration, I am uncon- 
IS of intentional error; I am nevertheless too sensible of my defects 
o think it probable that I have committed many errors. What- 
they may be, I fervently beseech' the Almighty to avert or mitigate 
tvils to which they may tend. I shall also cany with me the hope 
my voundy will never cease to view them with indulgence ; and 
mfter forty>five years of my life dedicated to its service, with an 
^t leal, the fiiults of incompetent abilities will be consigned to ob- 
a, ms myself must soon be to the mansions of rest, 
i^jring on this, as in other things, and actuated by that fervent love 
ids ft, which is so natural to a man who views in it the native soil 
mself and his progenitors for several generations; I anticipate with 
dog expectation that retreat, in which I promise myself to realize, 
>at alloy, the sweet enjoyment of partaking, in the midst of my 
r-<iitisen8, the benign influence of good laws, under a free govem- 
^~-the ever favorite object of my heart, and the hidppy rewaird, as I 
, of our mutual cares, labors, and dangers. 
QTCO Statxb, September 17, 1796. 
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The following Ordinance is the fundamental law of the States of 
Ohio, Indiana, Illinois, and Territory of Michigan. It iafundamenialy 
because, passed prior to the CoruHttdiony — and is a matter of com- 
pact between the several states vesting r^^,— which the Constitu- 
tion, by its terms, did not control. It was reported by Nathan . Dsn& 
celebrated, both as the author of this Ordinance, and of a Digest of 
American Law. 
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IN CONORBSS, JULY 13, 1787. 1* 

An Ordfaiance for the goTernment of the territory of the United States, aortti- .^ 

west of the river Ohio. P 

Bb it ordained, by the United States In Congress assembled, that L 

the said territory, for the purposes of temporary government, be one L 

district; subject, however, to be divided into two districts, as future dr- U 

cumstances may, in the opinion of Congress, make it expedient. j^ 

Be U ordairied^ by the authority aforesaid, that the estates both of 

resident and non-resident proprietors in the said territory, dying intes- J 

tate, shall descend to, and be distributed among their children, and the ^ 

descendants of a deceased child, in equal parts ; the descendants of a y 

deceased child or grand-child, to take the share of their deceased parent, g 

in equal parts, among them ; and where there shall be no children or • 
descendants, Uien in equal parts to the next of kin, in equal degree; and 
among collaterals, the children of a deceased brother or sister of the intes- 
^te shall have, in equal parts, among them, their deceased parent's share ; 
and there shall in no case be a distinction between kindred of the whole 



II 



I 
and half blood ; saving in all cases to the widow of the intestate, her ^ 

third part of the real estate for life, and one third part of the personal 

estate ; and this law relative to descents and dower, shall remain in full 

force until altered by the legislature of the district. And until the gov* 

eropr and judges shall adopt laws as hereinafter mentioned, estates in j 

the said territory may be devised or bequeathed by wills in writing, ^ 

signed and sealed by him or her, in whom the estate .may be (being of 

full age), and attested by three witnesses; and real estates may be 

conveyed by lease and release, or baigain and sale, signed, sealed and 

delivered by the person, being of full age, in whom the estate may be, 

and atteited by two witnesses^ ^ioV\dA^«M:VKN<i\&L\%V^ duly proved, and 

Much cbnveyaoces be ac!k&ow\cd^ed^ ^x ^^ «»R.>a&s»i ^vmq!L ^s^ 
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proved, and be recoided within one year after proper ma^stmtet, eourte, 
and registers shall be appointed for that purpose ; and personal property 
nay be transferred by delivery, saving, however, to the French and Car 
nadian inhabitants, and other settlers of the Kaskaskias, Saint Vincents, 
and the neighboring villages, who have heretofore professed themselves 
dtisens of Virginia, their laws and customs now in feice among them, 
leUtive to descent and conveyance of property. 

Be it ordained^ by the authority aforesaid, that there shall be ap- 
pcMnted from time to time, by Congress, a governor, whose commission 
ihall continue in force for the term of three years, unless sooner re- 
voked by Congress; he shall reside in the district, and have a freehold 
estate therein, in one thousand acres of land, while in the exercise of his 
effipe. There shall be appointed from time to time, by Congress, a seo- 
letaiy, whose oommission shall continue in force for four years, unless 
sooner revoked; he shall reside in the district, and have a freehold ee- 
ISite. therein, in five hundred acres of land, while in the exercise of his 
effice; it shall be h» duty to keep and preserve the acts and laws pass- 
ed by the legislature, and the public records of the district, and the pro* 
eeedings of Ste governor in his executive department; and transmit ao» 
thentic copies of such acts and proceedings, every six months, to the 
SBCietaiy of Congress. Tliere shall also be appointed a court to consist 
of three judges, any two of whom to form a court, who shall have a 
eommoB law jurisdiction, and reside in the district, and have each 
therein a fiwebold estate in five hundred acres of land, while in the ex- 
ennse of their (^ces; and their commissions shall continue in force 
during good behavior. 

The governor and judges, or a majority of them, shall adopt and pub- 
lish in the district, such laws of die original states, criminal and civil, 
IS may be necessary, and best suited to the circumstances of the district, 
^nd report them to Congress, from time to time, which laws riiall be in 
fbece in the district until the organization of the general assembly there- 
in, unless disapproved of by Congress ; but afterwards, the lepslature 
shall hare authority to alter them as they shall think fit. 
' * The governor for die time being, shall be commander-in-chief of the 
f militia, appoint and commission all officers in the same, below die rank 
o^' general officers. All general officers shall be appointed and commis- 
sioned by Congress. 

Previous to the oi^nization of the general assembly, the govera<»r 
4iaU appoint such magistrates and other civil officers, in each county • 
or township, as he shall find necessary for the preservation of the peace 
and good order in the same. After the general assembly shall be or- 
ganiud, the powers and duties of magistrates and other civil officers 
shall be regulated and defined by the said assembly ; but all mngistrates 
•nd other civil officers, not herein otherwise directed, »hali, during the 
continuance of this temporary government, be appointed by the governor. 

For the prevention of crimes and injuries, the laws to be adopted or 
made, shall have force in all parts of the district, and for the executioo 
of process, criminal and civil, the governor shall make piov«K dvtVnRRA 
ihereof ; nod be Axdl pioeeed from time to time) da c\tc\u&xxaaftft& "con^ 
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nqnifef to lay oat the parts of the district in which the Indiaa titlei 
•hail have been extinguished, into counties and townships, subject, 
however, to such alterations as may thereafter be made by the le^ 
lature. 

So soon as there shall be five thousand free male inhabitants, of full 
age, in the district, upon giving proof thereof to the governor, they shall 
receive authority, with time and place, to elect representatives from 
their counties or townships, to represent them in the general assembly: 
provided, that for every five hundred free male inhabitants there shall 
be one representative, and so on progressively with the number of free 
male inhabitants, shall the right of representation increase, until the 
number of representatives shall amount to twenty-five, after which tlw 
number and proportion of representatives shall be regulated by the le^ 
lature ; provided^ that no person be eligible or qualified to act as a repre- 
sentative, unless he shall have been a citizen of one of the United States 
three years, and be a resident in the district, or unless he shall have rs- 
sided in the district three years, and in either case shall likewise hold in 
his own right, in fee simple, two hundred acres of land within the same; 
provided alio^ that a fi»ehold in fifty acres of land in the district, having 
been a citizen of one of the states, and being resident in the district, or 
the like freetiold and two years residence in the district, &all b^ neces- 
•aiy to qualify a man as an elector of a representative. 

The representative thus elected, shall serve for the term of two yeaiii 
and in case of the death of a repesentative, or removal from office, tbe 
governor diail issue a writ to the county or township for which he was 
a member, to elect another in his stead, to serve fiir the i^due of 
tiie term. 

The general assembly, or legislature, shall consist of the governor, 
l^slative council, and a house of representatives. The legislative coun* 
cil shall consist of five members, to continue in office five years, uoleai 
aooner removed by Congress, any three of whom to be a quorum, and 
the members of the council, ^all be nominated and appointed in tbe 
fdlowing manner, to wit : as soon as representatives • shall be elected, 
the governor shall appoint a time and place for them to meet together, 
and, when met, they shall nonunate ten persons, residents in the distiict, 
and each possessed of a freehold in five hundred acres of land, and re- 
return their names to Congress ; five of whom Congress shall appomt and 
commission to serve as aforesaid ; and whenever a vacancy shall happen 
in the council, by death or removal from office, the house of representa- 
tives shall nominate two persons, qualified as aforesaid, for eadi vacan- 
cy, and return their names to Congress, one of whom. Congress shall 
appoint and commission for the residue of the term ; and every five 
years, four months at least before the expiration of the time of service 
of the members of council, the said house shall nominate ten persoot) 
qualified as aforesaid, and return their names to Congress, five of whom 
Congress shall appoint and commission to serve as members of the coun- 
cil five years, unless sooner removed. And the governor, legislative 
eouncil} and house of representatives, shall have au£ority to miUie laws 
in aii cases for the good goveicviueinxol ^«i^\&\nRX^\»A.Ts^u^ant to the 
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piincipleB and articles in this ordinance established and declared. An4 
all bills having passed by a majority in the house, and by a majority 
in the council, shall be referred to the governor for his assent; but no 
bill or legislative act whatever, shall be of any force without his assent. 
The governor shall have power to convene, pron^ue, and dissolve the 
general assembly, when in his opinion it shall bo expedient. 

The governor, judges, legislative council, secretary, and such other 
officers as Congress shall appoint in the district, shall take an oath or 
affirmation of fidelity, and of office — ^the governor befi>re the president 
of Congress, and all other officers before the governor. As soon as a 
legislature shall be formed in the district, the council and house, assem- 
bled in one room, shall have authority by joint ballot to elect a delegate 
to Congress, who shall have a seat in Congress, with the i;ight of de- 
bating, but not of voting, during this temporary government. 

And for extending the fundamental principles of civil and religious 
liberty, which form the ba^s whereon these republics, their laws and 
constitutions, are erected ; to fix and establish those principles as the 
basis of all laws, constitutions, and governments, which forever hereaf- 
ter shall be formed in the said territory; to provide also for the esta- 
blishment of states, and permanent government therein, and for their 
admission to a share in the federal councils on an equal footing with 
the original states, at as early periods as may be consistent with the 
general interest : 

U is hereby ordained and dedared^ by the authority aforesaid, that 
the following articles shall be considered as articles of compact between 
the original states and the people and states in the said territory, and 
forever remain unalterable, unless by common c(^sent, to wit : 

Article I. No person, demeaning himself in a peaceable and order- 
ly manner^ shall ever be molested on account of Us mode of worship 
or religious sentiments in the said territory. 

Art. II. The inhabitants of the said territory shall always be enti- 
tled to the benefit of the writ of habeas corpus, and of the trial by 
jury ; of a proportionate representation of the people in the legislature, 
and of judicial proceedings according to the course of the common law; 
all persons shall be bailable unless for capital offences, where the proof 
shall be evident, or the presumption great ; all fines shall be moderate, 
and no cruel or unusual punishments shall be inflicted ; no man shall 
be deprived of his liberty or property, but by the judgment of bis 
peers, or the law of the land ; and should the public exigencies make 
it necessary for the common preservation to take any person^s property, 
or to demand his particular services, full compensation shall be made for 
the same ; and in the just preservation of ri^ts and property, it is un- 
d(;retood and declared, that no law ought ever to bt made, or have 
force in the said territory, that shall in any manner whatever, interfere 
with, or affect private contracts or engagements, bond fide, and without 
fraud previously formed. 

Art. III. Religion, morality, afid knowledge,, being necessary to 
good government and the happiness of mankind^ schools and ibfe tswt»xigb 
of educatipji sball forever be encouraged. TVia utmmX |S»A).^^ ^kii^ 
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always be observed towards the Indians; their lands and property ifaaU 
never be taken from them witbont their consent; and in their propertj) 
rights, and liberty, they never shall be invaded or disturbed, unleai 
in just and lawful wars authorized by Congress; but laws founded in 
justice and humanity, shall, from time to time, be made, for preventing 
wrongs being done to them, and for preserving peace and frienddiip 
with them. 

Art. IV. The said territory, and the states which may be fonned 
therein, shall forever remain a part of this confederacy of the United 
States of America, subject to the articles of confederation, and to wch 
alteration therein^ as shall be constitutionally made ; and to all the acts 
and ordinances of the United States in Congress assembled, coo- 
formable thereto. The inhabitants and settlers in the said territory, 
shall be subject to pay a part of the federal debts contracted, or to be 
contracted, and a proportional part of the expenses of government, to 
be apportioned on them, by Congress, according to the same commoo 
rule and measure by which apportionments thereof shall be made on 
the other states ; and the taxes for paying their proportion, shall be Isid 
and levied by the authority and direction of the legislatures of the dis- 
Irict, or districts, or new states, as in the original states, within tbe 
time agreed upon by the United States in Congress assembled. The 
legislatures of those districts, or new states, shall never interfere with 
the primary disposal of the soil by the United States in Congress assem* 
bled, nor with any regulations Congress may find necessary for securing 
tbe title in such soil to the bona fide purchasers. No tax shall be in- 
poeed on lands the property of the United States; and in no case shall 
non-rerident proprietors be taxed higher than residients. The navigabls 
waters leading into the Mississippi and St. Lawrence, and the carrying 
places between the same ^all be commmi highways, and forever free, 
as well to the inhabitants of the said territory, as to the citizens of the 
United States, and those of any other states that may be admitted into 
the confederacy, without any tax, impost, or duty therefor. 

Art. V. There shall be formed in the said territory, not less than 
tiiree, nor more tlian five states ; and the boundaries of the states, as 
80OU as Virginia shall alter her act of session and consent to the same, 
shall become fixed and established as follows, to wit: The western 
state in the said territory shall be bounded by the Mississippi, the 
Ohio, and Wabash rivers; a direct line drawn, from the Walrasb and 
Post Vincents due north to the territorial line between the United 
States and Canada, and by the said territorial line to the Lake of the 
Woods and Mississippi. The middle state shall be bounded by the 
said direct line, the Wabash from Post Vincents to the Ohio, by tbe 
Ohio, by a direct line drawn due north from the mouth of the Great 
Miami to the said territorial line, and by said terrritorial line. The 
eastern state shall be bounded by the last-mentioned direct line, the 
Ohio, Pennsylvania, and tbe said tenitorial line; provided, however, 
and it is forther understood and declared, that the botmdaries of these 
thn0 states shall be subject so iax toYk«a\\«i«d^t.hat if congress shall here- 
fiAu find it expedient, tbeiy zYaHI ^"v^ wa^^Hcidts >& ^msi tn* m tire 
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ttatcs in that part of the said territory which lies north of an east and 
west line drawn through the southerly bend or extreme of Lake Michi- 
gan : and whenever any of the said states shall have sixty thousand 
free iutijibitants therein, such state shall be admitted by its delegate?, 
into the Congress of the United States, on an equal footing with the 
ori^nal states, in all respects whatsoever; and shall be at liberty to 
form a permanent constitution ancl state government : I^rovidedy the 
constitution and government so to be formed, shall be republican, ami 
in conformity to the principles contained m these articles: and so far 
as it can be consistent with the general interest of the confederacy, 
such admission, shall be allowed at an earlier period, and when there 
may be a less number of free inhabitants in the state than sixty thousand. 

Art. VI. There shall be neither slavery nor involuntary servitude in 
the said territory, otherwise than in punishment of crimes whereof tlie 
party shall have been duly convicted: Provided^ always, that any 
person escaping into the same, from whom labor or service is lawfully 
claimed in any one of the original states, such fugitive may be lawfully 
reclaimed and conveyed to the person diaiming bis or her labor or lec^ 
vice as aforesaid. . 

Be it ordained^ by the authority aforesaid, that the resolutions of the 
523d of April, 1784, relative to the subject of this ordinance, be, and the 
nme are hereby teoealed and dedaied null and void. 

17 
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CHAPTER III. 



THE KATmCATION OF THE CONSTITUTION. 

§ 435. We have now seen what the Constitution is, 
and in connexion with that, what constructions have been 
put upon its various clauses, and what decisions have 
been had under it by the judicial authority. It is im- 
portant that we should now look at the mode in which 
it was ratified, and what opinions were declared by the 
ratifying power, as to what were the rights vested in 
the national government. 

§ 436. When the Contention had formed the Consti- 
tution, they by resolution^ directed it to be << laid before 
the United States in Congress assembled,^^ and declared 
their opinion that it should afterward <<be submitted to 
a convention of delegates, chosen in each state by the 
people thereof, under a recommendation of its legisla- 
ture, for their assent and ratijication;'" and that each 
convention assenting thereto, and ratifying it, should 
notify Congress thereof. 

§ 437* Accordingly, Congress having received the 
report of the convention, — 'Resolved, that the report, 
resolutions, and letter accompanying them, be trans- 
mitted to the several legislatures, to be by them sub- 
mitted to a convention of delegates chosen in each state 
by the people ihereof, in conformity to the resolve of 
the convention, &c. &c. 

§ 438. Under this resolution of Congress, the states 
called conventions of the people, and the Constitution 
being submitted to them, was ratified successively by all 
of them, and the Constitution became the supreme law 
of the land. 

I 4 EUiott^s DeYMLteB^^MSi. ^\^«isu 
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OBDER AND KANNBR OF llATIFICATION. 

§ 439. 1st. 'The first state which ratified the Con-' 
stitution was Delaware, which did so on the 7th Decern- 
her, 17879 — without condition or the recommendation 
of an amendment. 

§ 440* 2d. ' The second was Pennsylvania, which, 
in like manner, without any declaration or reomimenda- 
tion, ratified it on the 13th of December, 1787* 

§ 441. 3d. The next was New-Jersey, which ratified 
on the 18th December, 1787} as is declared in their 
ratification, by the utMnimous consent of all the mem- 
bers. 

§ 442. 4th. *The fourth was Connecticut, which 
likewise ratified without any declaration, on the 9th 
January, 1788. 

§ 443. 5th. * The next was Georgia, which ratified, 
without condition or resolution. 

§ 444. 6th. The sixth was Massachusetts* In the 
convention of this state, there was much opposition* to 
the Constitution, and at first a majority against it. In 
consequence of this, it was finally ratified with the 
declaration of the convention, that in their opinion, cer- 
tain amendments and alterations were necessary to 
remove ike fearSf and quiet the apfprehennoiu of many 
of the good people of that commonwealth. 

The amendments recommended were a& follows, 
viz:^ 

1. That' it be declared that all powers not expreuly 
delegated by the Constitution should be reserved to the 
seveial sUUesj to be by them exercised. 

3. That there should be one representative to each 

> Elliott^sDcb. vol. 4, p. 207. > Idem. 203. * Idem. 309. 4 Idem. 219. 

« 2 PitUn^s Civ. Hist., 266. 94 £lliott's De^tet,21l. 

V Note. — Whenever reaolutioos or other proceedinp are given in thh 
wotk, except in the case of the Constitution, they are set forth tu&ttoBiir' 
tiaU^. 
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thirty thousand persons, until the whole number of 
persons amounted to two hundred. 

3. That Congress should not exercise the power of 
making regulations for electing members of CongresSj 
unless the states neglected to make such regulations, or 
made them subversive of a free and equal represen- 
tation. 

4. That Congress do not lay direct taxesj but when 
the funds arising from impost and excise are insufficient, 
nor then till they have first made a requisition on each 
of the states for their quota, and the states have neg- 
lected or refused to pay their proportion. 

5» That Congress erect no company of merchants 
with exclusive advantages. 

6. That no person be tried for a crime, or suffer an 
infamous punishment, or loss of life, except in the mili- 
tary or naval service, without indictment by a grand 

jury- 

7. The United States Judiciary shall have no juris- 

dicticm of causes between citizens of different states, 
unless the matter in dispute extend to $3000, nor the 
judicial power extend to actions between citizens of 
different states when the matter is not of the value of 
$1500. 

§ 445. 8. In civil actions between citizens of differ- 
ent states, issues of fact at common law shall be tried 
by jury, if the parties request it. 

9. Congress shall not consent, that any person hold- 
ing an office of profit or trust under the United States 
shall receive any title or office from a king,, prince, or 
foreign state. 

§ 446. With the recommendation of these amend- 
ments, Massachusetts, afler gveat opposition,' ratified the 
Constitution on the 7th of February, 1788. 

§ 447* It will be seen in the Constitution, that the 
sixth recommendation in relation to Indictments is im* 

I 4 ElliQU'tttHXi^vn^^^St. 
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jbodied in the fifth amendment to the Constitution, and 
that the eighth recommendation is included in the seventh 
amendment. With the exception of these twoj none of 
the recommendations were ever adopted. 

§ 448. 7th. ^The seventh state to ratify the Consti- 
tution was Maryland. This was done without any col- 
lateral resolutions, on the 28th of April, 1788. 

§ 449. 8th. The next was the state of South Caro- 
lina, which ratified on the 23d of May, 1788. Accom- 
panying their recommendation also, were several reso- 
lutions, the substance of which is as follows ; viz. 

1. The first resolution was the same as the third of 
Massachusetts, in relation to the power of Congress to 
regtdate the elections of its members. 

2p The second was the same as the first of Massa- 
chusetts, in relation to the powers not expressly granted. 

3. The third was the same as the fourth of Massa- 
chusetts, in relation to direct taxes. 

4. The fourth was a verbal criticism on the third 
section of the sixth article. 

5. The fifth made it a standing instruction to the 
delegates from that state to endeavor to have these al- 
terations made, n 

None of these proposed amendments were ever made. 

§ 450. 9th. 'The ninth state which ratified, and 
which made up the number which was necessary to put 
the Constitution in operation, wais New-Hampshire; 
this took place on the 21st of June, 1788- In the con- 
vention of this state, as in Massachusetts, there was great 
exposition to the Constitution, and their ratification was 
accompanied with the following reconunendations. 

1. The first is the same as those of Massachusetts 
and South Carolina, in relation to powers not expressly 
delegated. 

3. . The second is the same as the second of Massa- 
chusetts. 

i EUhuU Detmtesy 213. 1 4 Uw^^W 

17* 
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3. The third, fourth, fifth, sixth, seventh, eighth, and i 
ninth alterations proposed are the same with the cor' / 
responding ones, proposed by Massachusetts. In fact, ) 
as far as the tenth, the New-Hampshire propositions : 
seem to have been a literal copy from those of Massa- V 
chusetts. P 

10. The tenth was, that no standing army should be J^ 
kept in time of peace, without the consent of three- 
fourths of both branches of Congress, nor shall soldiers 
in time of peace be quartered upon private houses with- 
out the consent of owners. 

11. Congress shall make no laws touching religion, 
nor infringe the rights of conscience. 

12. Congress shall not disarm citizens unless such 
as have been in rebellipn. 

The latter part of ihe tenth alteration proposed is 
embraced in the third amendment to the Constitution. 
The eleventh is included in the first amendment to the 
Constitution. The twelfth is the second amendment. 
§451. 10th. The tenth state in the order of ratifica- 
tion was Virginia, which ratified on the 26th June, 1788' 
In this state also there was much opposition, and their 
ratification was accompanied by a declaration of rights, 
in substance as follows ; viz. 

That the people may resume the powers of govern- 
ment, when they are perverted and abused to their in- 
jury and oppression ; that every power not granted re- 
mains with them and at their will ; that no right can be 
cancelled, abridged, or restrained by Congress, the 
President, or any department or officer of the United 
States, except where the power is given by the Consti- 
tution for these purposes; and that the rights of con- 
science and of the press cannot be so restrained, modi- 
fied, or cancelled. 

^ This declaration contained the substance of many of 
the resolutions offered V^y o\het cLtates^ and we shall 

1 4 ISaVoKCt Dt^AMh^V^ 
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IjOe, in the course of this chapter, the portion of them 
which was adopted. 

§ 452* 11th. The eleventh state adopting the Con- 
stitution was New-York. Their ratification was made on 
the 26th July, in the year 1788. It was accompanied 
by a long declaration of rights, and a series of proposed 
amendments. 

In addition to the amendments already proposed by 
other states, there were the following:^ — 

That Congress should not impose an excite on any 
article of the growth, production, or manu&cture of the 
United States. 

That no person should be eligible as President, Vice- 
President, or member of Congress, who was not a nat- 
ural bom citizen, or a citizen on the 4th of July, 1776, 
or held a commission under the United States during 
the war, and became citizens subsequently, and who 
shall be freeholders. 

That to borrow money, or declare war, two-thiids of 
the senators and representatives present must concur. 

That the privilege c^ Habeas Corpus shall not be 
suspended for a longer time than six months, or until 
twenty days afler the meeting of the next Congress. 

That the right of exclusive jurisdiction over ten miles 
square shall not exempt its citizens from paying the 
same taxes that other citizens do^ nor privilege them 
from arrest for crimes committed, or debts contracted 
without the district. 

That the right of exclusive jurisdiction over certain 
public places shall not authorize Congress to prevent 
the operation of the state laws in civil and criminal 
matters, except as to persons in the employ of the 
United States, nor as to them, in respect to crimes. 

That the compensation of members of Congress be 
fixed by standing laws, and no alteration operate for 
the benefit of members making it. 

i4£motl'sPebatm,5tV^ 
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That the Journals of Congress shall be publishecl lit 
least once a year, except such parts as may require 
secrecy; that they shall keep their doors open; and 
that two members may require the yeas and nays. 

That no capitation tax shall be laid* 

That no person shall be senator more than six yean 
out of twelve; that the legislatures may recall their 
senators and elect 'Others. 

That no member of Congress shall, during the time 
for which he was elected, be appointed to any office 
under the United States. 

That the power of Congress to pass bankrupt laws 
should only extend to merchants and traders, and that 
the states have power to pass other insolvent laws. 

That no person be eligible as President a third time. . , 

That the executive shall not grant 'pardons for treor h 
son without the consent of Congress, but may reprieve ■ 
them till heard by Congress. 

That the President, or person acting as such, shall 
not command the army in the field unless by desire of 
Congress. 

That all letters patent, commissions, writs, &c., 
should run in the name of << the People of the United 
States,'' and be tested in the name of the President of 
the United States, or the first judge of the court out of 
which process shall issue. 

That Congress should constitute no inferior tribunals 
with appellate power, except such as are necessary fcir 
admiralty and maritime jurisdiction, and in other cases 
where the jurisdiction is not original, causes shall be 
tried by the state courts, with a right of appeal to the 
Supreme Court. 

That the court for the trial of impeachments shall 
consist of the Senate, the judges of the Supreme 
Court, and the chief judge of the highest court in each 
state. 

That no judge of the ^ui^t««» OnxN. ^DSk&\fiM.^s?( 
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- 4ither office under the government of the United States^ 

I or any of them. 

~ That the militia shall not be compelled to serve out 

\ of the state for more than six weeks, without the con- 

I sent of the legislature. 

None of these propositions were adopted, but taken 
in connexion with the amendments proposed by other 

^- states, they show what construction was, at the time, 

. f placed upon some of the most important clauses of the 

£ Constitution. 
^ § 453. 1 2th. ^ The twelfth state which liatified the Con- 

jj stitution was North Carolina, on the 21st of November, 
1789. In this state, also, there was great opposition, 
and a resolution was passed, declaring that a bill of 
rights should be annexed to the Constitution, and sav- 
eral amendments adopted. 

§ 454. The ratification of New-Hampshire, the midk 
in order, was received by Congress on the 2d of July, 

l^ 1788. They then appointed a committee to report an 

f act to put the Constitution into operation. Under that 
act the Constitution went into operation on the 4th of 
March, 1789. It has been seen that North Carolina 

! did not ratify till November, so that the first election of 
President was made by d&oen states. 

'\ § 455. Rhode Island was not represented in the Con- 

vention, and did not ratify the Constitution till the 29th 
of May, 1790,^ more than a year afler it had gone into 
practical operation. The ratification was accompanied 
by a Declaration of Rights, and the recommendation of 
many amendments. They recommended nearly all the 
alterations proposed by other states, and the following 

I additional ones ; — 

That the judicial power of the United States, in which 
a state is a party, shall not extend to criminal prosecu- 

^^ tions, nor to authorize any suit, by any person, against 
a state. 

i 4 EWotVs Debatesj 221. "« \^eiik. %l^ 
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That no amendment shall take efiect without the etm- il^ 
sent of eleven states. !'■<* 

That no person shall be compelled to do military duty \^ 
without voluntary enlistment. if' 

That no standing army be kept in time of peace. if* 

These alterations were not adopted, except the one <* < 
in relation to suits by individuals against a state, which <i^ 
is imbodied in the eleventh amendment to the Constita- f'^ 
lion. I 

§ 456. The Constitution, afler its formation, was ^ 
addressed to the President of Congress, and accompa- i'^ 
nied by a letter from General Washington, President of ^"' 
the Convention, — ^from which the following extracts are ^ 
taken. w 

The letter shows, in a remarkable manner, in what \^ 
light the Constitution was then viewed, and what were ^ 
the objects of its formation. They were very difierest ^^ 
from the fanciful constructions which metaphysical pdi- H 
ticians have since been disposed to put upon it. \ 

§ 457* ^It is obviously impracticable in the federal ]^ 
government of these states, to secure all rights of inde- 
pendent sovereignty to each, and yet provide for the in- 
terests and safety of all. Individuals entering into 
society must give up a share of liberty to preserve the .^ 
rest. The magnitude of the sacrifice must depend, as j1 
weU on situation and circumstance as on the object 'fi 
to be obtained. It is at all times dijficult to draw wUk ]f 
precision the line between those rights which must ^ \s 
surrendered and those which may be reserved; and^ on I 
the present occasion, this diJfUmtty was increased ^ d i i 
difference among the several states as to their, situatien, ! * 
extent, habits, and particular interests. 'j 

In all our deliberations on this subject, we kept steadMj/ ; < 
in our view that which appears to us the greatest interest 
if every true American, Vie consolidation of the UpUm, i 
M which is involved our prosperity, felicity, safety^ — i 
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perhaps our national existence. This important eonstdera-^ 
(ton, seriously and deeply impressed upon our minds^led 
each state in the Contention to he less rigid on points 
of inferior magnitude than might have been otherwise ex- 
pected; and thus J the Constitution^ which we now present, 
is the result of a spirit of amity, and of that mutual de- 
ference and concession, which the peculiarity of our polite 
teal situation rendered indispensable, 

§ 458. The spirit in which our Constituton was ibrra- 
edy and the great object to be obtained by it, were very 
different from the spirit and objects entertained by some 
modem politicians. Then the consolidation of our union 
was the great end, to which all othcr.object8 were pro- 
nounced, by Washington and his fellow-statesmen, of in- 
fervor magnitude. Now, consolidation, whether of the 
union, of law, or of government, is the great object of 
fear and danger to a class of men, who either think or 
assert themselves to be the purest of patriots! 

§ 459. At the first session of the first Congress, the 
Senate and House of Representatives, two-thirds* con- 
curring, reconmiended to the states the adoption of 
twelve amendments to the Constitution, comprising 
chiefly those parts of the recommendations of the states 
which we have already noticed as having been adopted. 
Ten of these amendments were adopted^ by three- 
fourths of the legislatures of the states, and became a 
part of the Constitution. Subsequently, three other 
amendments were added. 

§ 460. On the 10th of January, 1791, Vermont, the 
first of the new states, joined the union, and gave its 
assent to the Constitution. Since then the Constitution 
has been adopted, assented to, and ratified by ten new 
states, who have become integral parts of the great 
whole, and, as we shall hereafter see, indissolubly con- 
nected by the union. In this manner the Constitution 
was ratified, and received its binding force from the 

M EJaott'8 Debates, 2Sn. 
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people in the several states, not from the state goven 
ments. 

§ 461* The language of the ratifications is remark 
bly uniform, and remarkably explicit^ as to the sourc 
whence the Constitution receives its authority and fore 

All the ratifications commence with, We, the delegate 
of the people thereof; and all terminate by making tl 
ratifications in the name of their conslxtuentSy t 
people. 

It is plain throughout, that some other binding for 
was thought necessary than mere state authoritie 
The people, — common constituents, it is true, of bo 
state and national governments, — ^were everywhe: 
summoned, in their original and sovereign capacity, 
give authority to that union and Constitution, which wi 
not a compact among staie govemmentaj but among t] 
peoplej who are equally sovereign over both nation 
and state governments, and upon whom the Constituti< 
acts directly and personally, 

§ 462. Among the constructions given to the Cons 
tution at the time, in the declarations of the states ra 
fying it, may be remarked the following fact^ — ^th 
Ma^achusetts explicitly declared, that the rights not t 
pressly granted were reserved to the states, — and Fi 
ginia, on the other hand, as explicitly held, that \ 
powers of the Constitution were derived firom ^ peoi 
of the United States, and those not granted were i 
served to them. These states have now exactly i 
versed their positions, and exhibit a new evidence 
the instability of human opinion. Indeed, to those w 
love truth more than argument, all the metaphysi( 
subtilties of the profoundest philosopher would wei 
little, in construing the Constitution, against such fa 
as the Letter of Washington, the ratifications of t 
state?, the debates of the Convention, and the ^eclai 
object of all the statesmen who participated in the w 
and doings of that day. 
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CHAPTER IV. 



. THEORY OF THE STATE GOVERNMENTS* 

463. By article 4th, Section 4th, of the United 
es Constitution, the United States guaranties to 
y state in the Union a republican form of government, 
t of the colonies had charters previous to the Revo- 
•n, especially the New-England States, which con- 
\d to them all the rights of self-government j but 
: the Declaration of Independence, and at the cl6se 
be war, nearly all of them formed Constitutions for 
iselves. Rhode Island alone still continues un- 

her ancient charter. The new states formed 
r Constitutions as they were admitted into the 
)n. 

464. These Constitutions are all formed upon the 
3 principles with each other, and with the Constitut 
of the United States. They all observe the same 
jion of the government into the three parts of Exe- 
^e, Legislative, and Judicial. They all adopt the 
esentaivoe principle^ and are all republican. One- 
of them are accompanied with declarations of right, 
measure of superabundant caution; for, the emLs 

;h they are generally intended to operate against 
d not take place if the State Constitutions had no 
tence; as the Constitution of the United States ef* 
lally prohibits them. 

465. The order of time in which the State Constitu- 
i were formed^ is as follows, viz : 

. ^ Rhode Island has no Constitution, but is govem- 
y a chartefr froniiCharles II., which concedes to the, 
tmor and company all the powers executive, legis- 

1 American Constitutions. 
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lative, and judicial. The governoi* and legislature a 
chosen by the people, and they appoint the officers. 

% The first Constitution formed among the stal 
was that of New-Jersey, which was ratified by the P; 
vincial Congress, July 2d,. 1776. As this was befc 
the Declaration of Independence, it Was provided tl 
if a reconciliation took place with Great Britain, th 
that instrument was to be null and void. 

3. The next Constitution was that of Maryki 
which was formed on the 14th of August, 1776. 

4. The Constitution of North Carolina was forn: 
December 18th, 1776. 

5. Massachusetts assumed her form of goyemm( 

March 2d, 1780. 

6. The next was South Carolina, which adopted 1 
Constitution on the 3d of June, 1790. 

7. The next Pennsylvania, on the 2d of Septemb 

1790. 

8. The next New-Hampshire, in February, 1792. 

9. Vermont, July 9th, 1793. 

10. Tennessee, February 6th, 1796. 

11. Georgia, May 30th, 1796. 

12. Kentucky, 1 7th of August, 1 799. 

13. Ohio, November 1st, 1802. 

14. Louisiana, January 28th, 1812* 

15. Indiana, June 29th, 1816. 

1 6. Mississippi, 1 5th of August, 1817. 

17. Illinois, on the 26th of August, 1818. 

18. Connecticut, on the 15th September, 18 
Connecticut had until this time lived, like Rhode Isla 
under the charter of Charles II. 

19. Alabama, on the 2d of August, 1819. 

20. Maine, which had previously constituted a ] 
of Massachusetts, adopted her Constitution on Octo 
29th, 1819. 

2fl.^ Missouri, on the 19th of July, 1820. 

22. New-York had a Constitution previously, but 
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^ present one was fonned and adopted 10th of Novem- 

' ber, 1821. 

23. Virginia also had a Constitution ever since the 

I Revolution; but she fonned a new one, 14th Jan. 1830. 

, f 24. Delaware adopted her present Constitution, 2d 

f December, 1831. 

I § 466. As all these are similar to each other, and 

^ nearly in form the same with the Constitution of the 

J United States, it will be unnecessary for the purpose of 
instruction, to consider more than one of thenij and then 

I. point out the differences between that and the others, 

I For this purpose we shall select the Constitution of 

: New-York, which will be found interesting, on account 

j of its being formed at so late a period, the peculiar tal- 

I ent displayed in the convention which formed it, and the 

I elaborate structure of its judiciary. 

I c6ns(tituti6n of new-yoek. 

I § 467. In considering this instrument, we shall 

merely give an outline of Us principles^ williout enter- 
ing into details. 

§ 468. By the Constitution of New-York, power is 
vested in three branches^ — ^the LegiskUioey the Execu- 

^ Hve, and the Judicial. 

By the 1st Article of the Constitution, legislative 
power is tested in a Senate and an Assembly, The 

[ Senate consipts of thirty-two members, who are freehold" 
ersy and chosea for four years; the Assembly, of 128 
members, ai^nually fleeted. Senators are chosen by 
districts^ the state beii^g divided into eight; Representa- 
tives by counties, A majority of each house constitutes 
a quorum. Each house determines the rules of its pro- 
ceedings, — the qualifications of its members,-f-rchooseB 
its own officers, except that the lieutenant-governor, 
when present, is President of the Senate, — each house 
Iceeps a journal of its proceedings, and publishes the 
pame, except when secrecy is required. Bills may 
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originate in either house. Every bill which passes the 
two houses must be presented to the governor for his sig- 
nature; if he object, he may return it, with his objections; 
if two-thirds of both houses re-enact it, it becomes a law 
without the governor's consent; if a bill is not returned 
within ten days, Sundays excepted, after it shall have 
been presented, it becomes a law. Officers elected 
during good behavior may be removed by joint resolu- 
tion of the two houses, two thirds of the Assembly con- 
curring, and a majority of the Senate. The Legisla- 
ture meets every year. 

§ 469. By Article 2d, every male citizen of the age 
of twenty-one years, who was a resident of the state a 
year previous to any election, and for the last six months 
a resident of the town or county where he may offer his 
vote, and shall have within the year next preceding the 
election paid a tax to the state, or county, assessed upon 
real or personal property, or shall by law be exempt 
from taxation, or shall have performed mUiiia duty prop- 
erly equipped, or shall be exempt by being a freman; 
also every male citizen, who shall have been for three 
years next preceding such elections an inhabitcmt of the 
state, and the last year a resident of the town or county 
where he offers his vote, and shall for the last year have 
been assessed to work on the public highway, and shall 
have performed the labor or paid an equivalent there- 
for, shall be entitled to vote in the town or ward where 
fae actually resides, and not elsewhere, for all officers 
that now are, or hereafter may be elective by the peo* 
pie; no man of color can vote unless he has been three 
years a citizen, a*nd for one year shall have been seized 
and possessed of a freehold of the value of $250 over 
all incumbrances, and shall have paid a tax on it. And 
no person of color is subject to direct taxation without 
he is so possessed. Since the adoption of the Consti- 
tution the right of suffrage has been extended by an 
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amendment, and is now nearly universal for citizens 
over twenty-one years of age. 

Persons may be excluded who have been convicted 
of ini&mous crimes. 

All elections are by ballot. 

§ 470. By Article 3d, the execuHioe power is vested 
in a governoPy elected for two years ; a lieutenant-gov<- 
emor is also elected for the same time. 

The qualifications for governor arey-— to be n free- 
holder J 30 years of age, and five years a resident of the 
state, unless absent on public business of the United 
States. Governor and lieutenant-governor are elected 
at the same time and place as members of the Legisla- 
ture, — are elected by the highest number of votes : — if 
receiving an equal number, by the Legislature. 

The governor is commander-in-chief of the militia 
and admiral of the navy; — convenes the Legislature on 
extraordinary occasions; communicates to the Legisla- 
ture the condition of the state, and recommends such 
things as he thinks proper; transacts all necessary busi- 
ness with the officers of government, expedites measures 
resolved upon by the Legislature, and sees the laws faith- 
fiilly executed. He has power to grant reprieves and 
pardons, except for treason and cases of impeachment. 
In case of the death, removal, impeachment, d^^c. of the 
governor, the lieutenant-governor shall perform his duties. 

The lieutenant-governor is President of the Senate, 
and has a casting vote therein; in case of his perform- 
ing the duties of governor, by resignation, death, d&c. 
the President of the Senate for the time being is lieu- 
tenant-governor $ and in case of vacancy of both gover- 
nor and liputenantrgovernor, the President of the Sen- 
ate acts as governor. 

' § 471. Article 4th, contains the appointing pinter. 
The governor nominates, and with the consent of the 
Senate, appoints the fbllowing officers, viz.: all major- 
generals, brigade inspectors, and chiefs of the staff, 

18* 
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among the militia, except the commissary-general and 
^jutant-general, of whom the latter is appointed by the 
governor alone; all judicial officers except justices of 
the peace ; masters and examiners in Chancery. 

The Legislature nominates, and on joint ballot elects 
the following officers, viz. : The secretary of state, 
comptroller, treasurer, attorney-general, surveyor-gen- 
eral, and commissary-general. 

Captains and subalterns of militia are chosen by the pri- 
vates and non-commissioned officers. Field officers of 
regiments and battalions by the respective officers of their 
regiments. Brigadiers by the officers of their brigade. 

Clerks of courts, except county clerks, are chosen by 
their respective courts. 

Mayors of cities are chosen annually by the common 
councils, except in the city of New-York, where, by an 
amendment of the Constitution, the mayor is chosen by 
the people. 

Registers and assistant-registers are appointed by 
the chancellor. 

Clerk and other officers for the Court of Oyer and 
Terminer in New-^York, are appointed by the Court of 
Greneral Sessions. 

Justices and assistant-justices in New-York are ap- 
pointed by the common council. 

All other officers are elected by the people. ^ 

§ 472. Article 5th concerns the judiciary. There 
is a court of Chancery ^ over which presides the ckanc^ 
lor: a Supreme Courts consisting of a chief justice and 
two justices, any two of whom may hold a court: a 
Circuit Court, consisting of a single judge for each cir* 
cuit, with the powers of a supreme judge at phambers, 
and with criminal jurisdiction, and such equity jurisdic- 
tion as the Legislature may confer, subject to the appel- 
late jurisdiction of the chancellor: a County Court, con- 
sisting of a chief judge and assistants ^ recorders in 
cities having judicial functions. 
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The chancellor and justices of the Supreme Court 
can only hold their offices till they are sixty years of 

age. 

The court for the final correction of errors, and the 
trial of impeachments, consists of the President of the 
Senate, the senators, the chancellor, and the justices of 
the Supreme Court, or a majority of them. The chan- 
cellor and the justices, when a writ of error is brought 
for decisions by them, inform the court of the reasons 
thereof. 

§ 473. By Article 6th, members of the Legislature, 
and all officers except such inferior officers as may be 
exempted by law, are required to take an oath to sup- 
port the Constitution of the United States, and of the 
State of New-York: — and no other oath or test is requi- 
red as a qualification for any office. 

§ 474* Article 7th contains many miscellaneous pror 
visions, most of them confirmatory of rights already 
established by the Constitution of the United States; 
such as the trial by jury, the free enjoyment of religious 
worship, the privilege of the writ of Habeas Corpus; 
presentment and indictment in criminal cases by a grand 
jury; and the liberty of the press; it is also provided 
that no minister of the Gospel shall be eligible to any 
civil or military office; also, that the concurrence of 
two-thirds of each branch of the Legislature is neces-* 
sary to the appropriation of money to local or private 
purposes, and to create corporate bodies. 

The Common Law in existence in 1776) is adopted 
and continued in force. 

§ 475. Article 8th provides for the amendments. 
Article 9th appoints the time of its going into operationi 
and the mode by which the new Constitution shall be 
carried into e&cO 

§ 476. These are, in substance, the leading provisions 
of the Constitution of New-York, and are, as will readily 

> American Constitutiont. 
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be perceived, very analogous to those of the Constitution {On 
of the United States. Indeed the latter has in a great 
measure been the model for all .the state constitutions 
formed since its own adoption; and that again was 
formed on the best parts of the English constitutioD,! 
modified and amended by the circumstance of many 
states united into one, the more liberal ideas of religious 
freedom, and personal rights, which had grown up and 
for many generations existed among the Colonial Insti- 

tUtiCNQS. 

§ 477. By a comparison of this Constitution with that 
of the United States it will be seen ; 

1st. That like that of the United States, power is 
divided into the three departments of legislative j execu- 
tive, and judicial, 

§ 478. 2d. That the legislative department is like^ 
wise divided into twa branchesy — the Senate and the 
House of Assembly; — the former ejected by larger 
bodies, and for a longer time; the latter more popular 
in Its character. 

§ 479. 3d, That like the Congress, they decide on 
the qualifications of their own members, and determine 
the rules of their own proceeding. 

§ 480. 4th, Every bill, like the laws of Congress, 
requires the signature of the executive chief to be- 
come a law, and he may put his negative upon itj 
and unless subsequently passed by two thirds, may 
reject it. 

§ 461. 5th. The executive, like the President, is 
chief of such military and naval force as the state may 
employ. He also has the nomination, and in conjunc- 
tion with the Senate, the appointment of many impor* 
tant officers. Like the President, he mEikes Teconu 
mendations to the legislative body, and takes care that 
the laws be executed. Like him, he may be impeach* 
0df and removed. 
§ 482- 6th, Tbe judVcwy^mT^B.^^^vxa^^'^xwgt^^^ 
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Court and Circuit Courts, are alike, and so also are 
many other miscellaneous provisions. 

§ 483. But, while there is this similitude in iho forms 
of the constitutions, there is a' wide difference in their 
powers and objects. The Constitution of the United 
Stales being national^ regards national objects, and is 
vested with powers chiefly external, — ^while the state 
constitutions being subordinate and local^ act almost 
wholly upon municipal and internal affairs. 

§ 484. What then is the object and extent of State 
Legislation? The Constitution of the United States 
defines the powers and action of the state governments, 
by the joint action of two principles contained within 
itself. 1st. By the delegation of certain rights and 
powers to the United States government, upon which 
the states cannot trench; and 2dly, By the express pro- 
hibition of certain other powers to the states. This is 
the limit imposed by the government of the whole upon 
the government of the parts. The residuary, power, 
whatever it may be, is expressly Reserved to the states, 
or to the people. The powers retained by the people are 
those great natural rights which they have granted to 
neither state nor national governments; among these 
are the rights of personal liberty and private worship, 
and the great right of reforming and amending the 
government, or abrogating it entirely when they find it 
oppressive. This is the fundamental right ofrevoluHonj 
and should never be confounded with rights arising 
under the government. The former is the original right 
of the people to constitute their own government, an^ 
of course to overturn it: the latter is subordinate to 
that government, and cannot be exercised in opposition 
to it. 

§ 485. The powers of the state governments, then, 
are all that great body of authority which the Constitu- 
tion of the United States does not directly or md\t^<jAi:^ 
J 10th Amendment to the Constitutiioii of ^e \3TAXft^^\»»»ii« 
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prohihii to the states, and the people have not Aemsehes 
retained, 

§ 4G6. Without entering into details^ we may briefly 
notice some of the most importOMt powers possessed (y 
the states, 

1st. The Clonstitution of the United States, while 
directing that Si representative body should be chosen, 
left the regtdatum of the eiediive franchise to the states; 
for it ^directs that the ^electors'' shall have the same 
qualifications as electors for the most numerous branch 
of ike Legislatures. Each state then, in regulating the 
elective franchise for itself, also regulates that of the 
government of the Union > and may make it as enlarged 
or as restricted as it pleases. 

§ 487« 2d. Another power possessed by the states,' 
is that of partaking in the formation of the national Se- 
nate. Though this would seem to place the existence 
of the Senate in the power of the states, yet such is not 
the fact; for the 'Constitution in another provision gives 
Congress the power to make and ajier reguUoions as to 
times and manner ojf choosing senators ; if, then, Ck>ngres8 
make such regulations, and the states do not choose their 
senators at that time and in that mode, they will act un«> 
constitutionally, and place themselves in the wrong. 

§ 488* 3d. Another power possessed by the states,^ is I 
contained in the mode of choosing the President, Th? ' 
states appoint in such manner as the legislatures direct \ 
the electors; but in this case, as in that of senators, the 
power to act or not act is not left wvth the states. By I 
another x^lause,^ Congress appoints the time of choosing 
electors, and the day of giving their votes. ^ 

§ 489. 4th. The next and greatest authority vested 
in the states, is the enactment of the whole body of locd 
and municipal lawSf and the enforcement of them by a 

1 Art. 1, Sect. 2, United States Constitution. > Idem. Sect. 3. 

' Idem. Sect. 4. ^ Kit ^ Sect. 2^ Constitution United Suites, 

^ lilomp Seel, 4« 
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proper organization of judicial courts. The Constitu- 
tion of the United States has vested in the national g^ov- 
emment all the powers which are supreme and na« 
tional) — and all the powers necessary and proper to 
carry these into effect; but among these enumerated 
powers, and among those necessary to carry them into 
effect, are not found any of the mumdpal and local 
laws, which concern the rights of person and property; 
hence these are among the powers of the states^ and 
they constitute the large mass of objects upon which 
the local legislatures occupy themselves. 

This class of laws are those which most intimately 
concern the happiness and prosperity of the people. 
The citizen can well understand this when he reflects 
that an act of incorporation by the Legislature, or the 
location of a canal near his farm, may double his pro- 
perty, or a series of unwise enactments destroy the 
peace of society, or paralyze its industry, when the dis- 
tant war, upon which the no/ton is engaged, is unfelt 
and scarcely known. 

§ 490. The laws which result from the authority of 
state legislatures may be divided into fow dosses. 
1st. Those which concern prioate property and rights: 
This is composed of the body of the Common Law, and 
such acts of the Legislature as either confirm, alter, or 
abrogate it, with such other enactments as add or sub- 
stitute new provisions. Thus the Common Law directs 
that the lands of the ancestor shall descend to the heirs, 
in a certain order. The statute of the Legislature, that 
certain alterations shall take place in this mode of de- 
scent. The Common Law and the statutory alteration 
then constitute the law of descent, and to regulate and 
alter it is one of the powers of the states. 

§ 491. 2d. Another class of laws, upon which the 
state legislatures act, and which occupies much of their 
time, are those relating to corporate and public bodies; 
for example, laws incorporating tuiuig>&.e, \ii\^^jj^^ ^^a^^ 
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■tock companies^ — chartering cities, banks, and dmrita- 
ble and literary institutions. 

§ 492. 3d. A third class of subjects upon which the 
legislatures of the states act, is pitbUe propertyj pviblk 
worksj and public itutUuHons; of this sort are public 
buildings, lands, &^,j state canals, rail-roads, and im- 
provements, — the provision for common schools, benevo- 
lent institutions, and whatever else is of a public and 
general nature. 

§ 493. 4th. Another subject of legislative action is 
the punishment of crimes. The mode of conviction, the 
nature of the crime, the mode of punislmient, and the 
support of criminals, all come within^ the jurisdiction 
of the states, except those crimes committed against 
the United States, and those conmiitted on the high 
seas. 

§ 494. 5th. These several classes constitute the 
loass of the municiped and local legislation, with which 
the states are charged. But there are still other powers 
committed to their care. Of these, one of them is the 
power of officering the mUiHa, and governing them 
when not called into service. Here it must be observed, 
however, that Congress, by the Constitution, have the 
power of organizingj arming, and disciplining the militia; 
and, when called into actual serviee, the President or the 
United States officers command them; Jbence, when 
Congress choose to exercise this power, the whole 
system of State Militia Laws will be abrogated. 

§ 495. 6th. Another power vested in the states is 
their co-operation in the amendment of ihe Constitution. 
Three-fourths of the states must assent to every amend- 
ment. 

§ 496. Having considered the constitution of the state 

oi Nev^Yorh separately, and the general powers vested 

in all the states, it is only necessary farther to see in 

whsLt respects, if any, the constitutions of the other 

BtaLte§ differ from that o£ l^eyi-XoiVL* 
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§ 497- In all the great divisioils of the constitutions, 
the states all agree; Thus: 

1 . The government is in all of them expressly divided 
into the three divisions, Legislative, Executive, and Ju* 
iicial. 

2. The Legislative department is in all of them di- 
(Fided into two bra^ckesj — the Senate and the Assembly, 
Bxcept only Vermont, — in which, however, there is an 
executive council, occupying a middle station between 
thQ executive and the legislative. 

3. The executive is in every state the same, viz. a 
vovemor. In some states, as in Vermont, New-Hamp- 
shire, and Maryland, the executive power is divided 
[)etween the governor and a council. In these cases, 
the council share with him chiefly in the appointing 
X)wer; but in every state the chief magistrate is the 
^vemor. 

4. The states all agree in the leading feature of the 
judiciary; they all have a Supreme Courts with inferior 
courts of Common Law, from which lies an appeal to 
the Supreme Court. In respect to Chancery, Probate, 
ind Criminal Courts, they differ. 

§ 498. In considering the differences between the 
state constitutions, — ^the first and greatest is in respect 
to the right of suffrage. Here, we have before observ- 
ed, the states have a controlling influence over the na- 
tional representatives; for, by restricting the qualifica- 
tions of electors, they may make the Congress entirely 
iristocratic. Such, however, is not the tendency of our 
nstitutions; all the amendments in the state consti- 
tutions, made since the Revolution, have enlarged the 
right of suffrage, so that, in most of the states, it is sub* 
ttantially universal. Still there are great diflerences 
in this respect between some of the old and the new 
constitutions. 

§ 499, 1. In the State of New-Hampshire, the ri^ht 
of suffrage is vested in " every male vn\i%)QV\a.\i\. ^'l *^ 
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years of age, except paupers, and persons excused from 
paying taxes by their own request." This is the near- 
est universal suffrage granted by any state in the Union. 
In fact, it is so to all whites of age. 

In Maine, the right of suffrage is the same, except 
the addition of three months^ residence. 

3. In Illinois, the qualification is six months' re- 
sidence in the state. 

In Tennessee, six months' residence in any county. 

4. In the states of Indiana, Vermont, and North 
Carolina, the qualification is a year's residence in the 
Hatej — joxcept that in Vermont it is required the voter 
should be of quiet and peaceable behavior; and in 
North-Carolina, a higher qualification is required for 
the Senate. 

5* Georgia, Alabama, and Missouri require one yearns 
residence in the state, and three months within the 
county. 

6. In Rhode Island, the charter gives the right of 
suiSfrage simply to the freemen. 

7. In Connecticut, the qualification is six months' 
residence, and militia duty, or exemption &om it, or a 
state tax and moral character. 

8. New-Jersey, — one year's residence and state tax. 

9. Maryland, Massachusetts, New-York, and Missis 
sippi require one year's residence in the state, and six 
months within the county or town. In Massachusetts, 
it is also required to have paid a tax, or been exempt 
by law. 

10- Ohio and Louisiana require one year's residence 
and a tax; in Louisiana the tax must have been paid 
within six months. 

11. Pennsylvania, Delaware, and South-Carolina 
require two years' residence and a state tax. 

12. Kentucky requires a residence within the state 
of two years, and within the county of one. 

13. Virginia requires, 1st, a. freehold of the value of 
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$25^ or an interest in one equivalent to it; or, 3d, a 
reversionary interest of ^50 in value;, or 3d, a lease- 
hold estate of the annual value of $200, or to have been 
a householder for twelve months, and to have been as- 
sessed, and paid a state tax. 

§ 500. In most of the states, the qualifications are so 
low that the right of suf&age, in reality, is universal 
among all -whites above twenty-one years of age. In 
some of the states, as New-York, free colored persons 
vote. 

§ 501. The next point upon which there are differ- 
ences among the states is in relation to the judiciary. 
We have already seen that, in the great feature of a 
Supreme Ck>urt and inferior courts, they all agree. In 
respect to other courts, there is a variance. 

§ 502. Thus, the states o[ New-York, New-Jersey, 
Delaware, Maryland, Virginia, South-Carolina, and 
Mississippi have Courts of Chancery : in all the rest, 
Chancery powers are vested in the courts of Common 
Law. 

^ 503- Many of the states, as Massc^chusetts and 
Connecticut, have Courts of Probate; in others, as New- 
York, the probate duties are performed by the Surrogate, 
an officer appointed for that purpose ; in others, as 
Ohio, the duties of a Court of Probate are attached to 
the Court of Common Pleas. In Louisiana^ the parish 
judge performs these duties. 

§ 504. These are the chief points upon which the 
state governments differ. In all, however, there is the 
same form, and the same principles lie at the founda- 
tions. 

' § 505. In the institutions and codes of lavr adopted 
and enacted in the different states for the government 
of society^ there is some difference. In most of the 
states, especially the old ones, the Common Law, as ex- 
isting prior to the RevohitUmj has been entirely adopted. 
In those states, the courts have common law jurisdiction) 



CHAPTER V. 

THE NATURE, PRUfCIFLBB, AND HELAtTONS OF THE 
GENERAL AND STATE GOYERNKBNTS. 

§ 507. We have already examined, step by step, the 
provisions of the Constitution, and the constructions 
which have been placed upon doubtful points by the 
.tribunals and constituted authorities of the country; but 
every government is of a certain naturej dependent upon 
the forms of its administration; and every government 
haa certain jprinciples inherent in itself, and upon whidi 
it subsists; in out govenunfiikX^ Va %\v^T^i^%!^ Xs^ tfaoset 
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as well of crimes and offences as in civil suits. There 
the Common Law, the statutes of the Legislature, such 
particular customs as are acknowledged by the courts, 
and the laws of the United States, make up the body of 
laws in force. In other states, as Ohio and several of 
the new states, the Common Law is adopted only, so 
fiir as is consistent with the usages and condition of the 
people; how far it is so, is adjudged by the courts. 
Here criminal ofibnces at Common Law do not exist. 
There ar^ no crimes or misdemeanors but such as are 
found on the statute book. In Connecticut or New- 
York, a person may be indicted for keeping a ituiMtnce, 
and many similar misdemeanors, at Common Law, while 
in Ohio he cannot be, because the statute has not made 
such acts crimnal. 

§ 506. In Louisiana, the CvoiL Law prevaOs; the 
Common Law is not adopted there. 

There are some other minor differences in the gov- 
ernment and laws of the several states, but these are 
the chief. 
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die peculiar relations of {lie federcUwe system^ To un- 
derstand these properly, we must go over clearly, and 
separately the fundamental propositions upon which the 
government depends. In doing this,, we shall endeavor 
to establish them both by the Constitution itself, and the 
fixed principles of political law. 

§ 508. Pboposition; 1st. The Government of the Unir 
ted States is a Republic. 

By our seventh definition, a republic is that form of 
government in which the whole people j. or only a part of 
the people, hold sovereign power,, and by the preamble 
to the (constitution, we see that the government of the 
United States was formed by ^we the people;?^ by 
Art. 1, Sect. 1> of the Constitution, we find that all 
legislative power is vested in a Congress; and by Sect. 
2d, that Congress is chosen by the people;, hence it 
'^appears from the Constitution that the people of the 
United States hold sovereign power;, the government 
is therefore a republic, 

§ 509. Proposition 2d. The Government of the Uni- 
ted States is a Federative Republic, For we find in 
every article of the Constitution the recognition of 
states;, by Article 1st, Sect.. 2d, these states are repre-- 
seated in Congress in proportion to their respectvoe numr- 
bers;. by Sect. 3d,, that these states have an equal rep- 
resentation in the Senate; by Art. 4? Sect. 2d,, that 
these states hsaye cUizens; by Sect. 3d, that new states 
may be. admitted into the Unioi^; by Sect. 4, that the 
United States guarantee to these states a republican 
government; hence the United States is a Federative 
Uepublicj. composed of states,. 

§ 510- Proposition 3d. The Government of ilts Uni- 
ted States is a Bemocraiic Federate RepubUc, 

By Definition 8th, a democracy is where the sovereign 
power is' in the hands of the whi>le people. By Art. 1, 
Sect. 1, of the Constitution, the legislative power is 
vested in a Congreasy composed oi a S&ti^\» ^\i^'^&ssi»Rfc« 
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ofRepre8entatiyes;by Sect. 2d, the represenfativeB ftr^ 
chosen by the peoplcy and the electors have the sam^ 
qualifications as are necessary for the most numerous 
branch of the state legislatures ; by Sect. 3d, the Senate 
is chosen by the state legislatures; and by Art. 2d, 
Sect. 1, the executive is chosen by electors appointed 
in such manner as the state legislatures may direct; 
hence, both legislative and executive branches of the 
government are chosen by the people, and the electors 
have the qualifications necessary for electors of the most 
numerous branch of the state legislatures; by reference 
to the state constitutions, we find, that the electors for 
the most numerous branch of the state legislature are 
substantially the whole body of the people; hence, the 
government of the United States is a democracy, and as 
it is, by former propositions, a federative republic, it is 
a democratic federative republic. 

§511. Pboposition 4th. The Democracy of the Utd- 
ted States is a Representative Democracy. 

By Art. 1, Sect. 2d, the representatives are chosen^ 
&X. By Sect. 3d, the Senate is chosen by the legisla- 
ture; and, by reference to the state constitutions it will 
be seen, the legislatures are chosen by the people; by 
Art 2d, Sect. 1st, the executive is chosen by electors, 
appointed in such manner as the legislature may direct. 
By Art. 2d, Sect. 2d, the judiciary is appointed by the 
President and Senate; hence all the branches of the 
government are directly or indirectly chosen by the 
people; and hence the government is a representative 
democracy. 

§ 512. Pboposition 5th. The foundaiMn of the gov- 
ermr^ent is the consent of the people. 

In the Declaration of Independence, it is laid down 
that governments derive their just powers from the eoih 
0etft of the governed, and the preamble to the Constitu- 
tion asserts that it was formed by ^we the people.** 
The ratifications of a\\ t]|[ie «\»X«% c^TDs&sitf:.^ -^Vtk^We 
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the delegates of the people; ''hence the Constitution is, 
as it purports to be, founded only on the consent of the 
people. 

§ 5 1 3. Pboposition 6th. The aaneHon of Hhe gotetnr 
ment is responsibUUp to the people. 

By Art. 1, Sect. 2d, of the Constitution, the repre- 
sentatiyes are chosen every secondyear ; henoe they are, 
at the end of that time, directly amenable to the people; 
in addition to which, each individual member is liable to 
expulsion by the whole; by Art. 2d, Sect. 1st, the execu- 
tive is <;hosen Qveiy four yearsj and is therefore likewise 
responsible to the people at the end of that time; by 
Art. 1, Sect. 3, he may be impeached, and by the votes 
of two-thirds of the Senate, removed from office for 
treason, bribery, and other high crimes and misdemean- 
ors. He is, therefore, both directly and indirectly 
responsible to the people. By Art. 2d, Sect. 2d, the 
President, in conjunction with the Senate, has the power 
of appointing ambassadors, judges, and all other superior 
officers; and by the declaration of Congress, and the 
practical construction of the Constitution,^ he has 'also 
the power of removing them; these cheers, consequently, 
are all of them directly responsible to the President, and 
by Art. 1st, Sect. 2d, they may also be impeached; they 
are, therefore, responsible to the people through the 
President, and likewise by impeachment. The^'t«fjai»- 
rtf is the only part of the government not dtrwdy res- 
ponsible to the President; but they are indiredbf; for, 
by Art. 2d, Sect. 2d, they are appointed by the Presi- 
dent, who is himself responsible, and by Art. 1st, Sect. 
2d, Ihey may be impeached by the representatives of 
the people, who hold the sole power of impeachment; all 
branches of the government, therefore, and all its offi- 
cers, are made responsible to the people; hence, the 
sanction of the government is reepoimbUitiif to the 
people. 

' Cbapttr % Socden ^\X 



334 STATE GOVJSRimENTB. 

§514. Proposition 7th. The principle of ike gwem- 
merit is ike virtue of the people. lot 

This follows from several confliderations : in a des- ! e 
potism or monarchy, he who executes the laws also It 
makes them; but in a popular government, he who ex- | i 
ecutes the laws is also subject to them. The monarch, f 1 
then, who by bad counselor negligence allows the laws | 
to go unexecuted, may ea^y repair the evil by chang- 
ing his counsellors, or correcting his negligence. But 
when, in a popular government,^ tke laws cease to be ex- 
ecuted, as this can happen only from corruption^ tke state 
is already lost. Thus, when afler the death of Charles ) 
I. the English attempted to establish a republic, they 
could not, because those who took part in public affiiirs 
had no virtue, and one party was continually opposed / 
and put down by another, till at last, the people seeking ] 
a democracy, and finding they had no part in it, reposed 
upon the same government they had before p^roscribed. ] 
Thu0 also in Rome,— when Sylla offered the people lib- '\ 
erty, they would not accept it because they had notvir- ) 
tue enough: and ever after, when despotism became 
intolerable^ they struck a blow at the tyrant, but never 
at the tyranny. They had not virtue enough to change 
the form of government. Thus also will it be with the 
people of the United States when they become corrup- 
ted. For half a century, the Constitution and laws . 
have been executed and respected, because the people J 
have retained a portion of the same civic virtues which ■ 
preserved their country in the Revolution, and rescued j 
it from the hands of hereditary corruption ; but, when \ I 
ever the people shall have become so insensible to vir i 
tue as to allow men to triumph over laws, they will be j 
corrupt, and tke republic lost. 

§ 515. Proposition 8th. The ConOitution of ^ 
United States proceeds from the people in their sovereign 
capacity. I 
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By the 7th Article of the Ck)nstitution it was to be- 
come valid, among the parties to it, when ratified by the 
conventions of nine states;' accompanying the Consti- 
tution was a resolution of the convention forming it, 
that it be laid before Congress, with a recommendation 
that it <<be submitted to a convention of delegates, 
chosen in each state by the people thereof, for their 
assent and ratification.^^ Agreeably to this recommend- 
ation and the article above cited, it toaa referred to con- 
ventions of the people, within their several states; 
these conventions came from the people in their trnginal^ 
«ooereij^;» «ocia{ capacity ; they were assembled with- 
out any Tther form than what they imposed upon 
themselves, without any limits as to the authority they 
should either give or take away,^ — and in the name of 
the people only gave their assent to the proposed gbv- 
emment; all these ratifications were made in the name' 
of the people, and not the states. Without ^ese ratifi- 
cations the instrument would have been invalid, and 
with them it received all the authority of a limited gov- 
ernment over the people and the states. Hence, it is 
obvious, that the Constitution proceeded firom the peo- 
ple m their sovereign capacity. 

§ 516. PsoFosiTioN 9th. The ConatiMUm of ike 
UnUed Staies acts upon both indwiduah and states. 

That it acts upon states imperatively is obvious 
enough; for every article of the Constitution refers to 
states, and requires soqoething to be done by them, or 
prohibits them from doing something. Thus, by Art. 1, 
Sect. 3, they are required to choose senators; by Sect. 
4, to prescribe the times, places, and manner of holding 
elections for senators and representatives, and by Sect. 
10, are prohibited every act which appertains to national 
sovereignty. 

It acts upon indimduaJs thus : by the powers vested 
in Congress by Art. 1, Sect. 8, individuals may be sub* 

J £liJott*s Debatee,%47,^l^ 
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jected, by the laws of the United States, directly to tax* 
ation, to militia service, to the rules of naturalization, to 
rules for the punishment of felonies on the high seas, — \^ 
and also through the powers for the regulation of com- |^ 
merce and for regulating the coinage: in all these, and p 
in many other respects, the Constitution and laws of , 
the United States act directly on individuals. I ^ 

§ 517. Pkoposition 10th. 7%e Constitutions of the ^ 
states act upon indvtiduals, but not upon the government 
iff the United States, nor upon each other. 

1. They act upon individuals, because nearly all the 
state legislation is municipal, and refers to individuals 
only. Thus, the establishment of municipal courts, 
the organization of juries, the division of towns, the in- 
corporation of local societies, and local taxation, all 
emanate ftom the state laws. 2. They do not act upon 
each other, Jt>ecause, as it respects each other, the states v 
are all precisely equal, and have no authority over one | 
another; it is no exception to this, that the Constitution \ 
has given a judgmefit in one state full force and validity J 
in another; for this is a consequence c^ national, not 
state laws; even foreign judgments are prima facie evi- 
dence in other countries. 3. They cannot exercise any 
power over the national government, for that would 
place the national government at the mercy of any one p 
of the states, and would be inconsistent with its exist- ,^ 
ence. Thus the state governments cannot tax the stocks ))" 
of the United States government, nor any of the con- i^ 
stitutional means employed by government for con- V^ 
stitutional ends.^ ^< 

§ 518. Pboposition 11th. 7%e government of ike 
UmJt^ States is not a mere league, ^ 

The proof of this may be found, 1st, in the intention 
of those who framed the Constitution; and 2dly, from ^ 
the powers vested in the framers of it. 

1 M'CuIlougb V9, State of Maryland, 4 Wheaton, 316. 
* President Jackson^s Proclamation, lOtb December, 1832. 
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The evil intended to be remedied was that of a con- 
federation, or league witlunU a sandiouj and conse- 
quently without the means of enforcing its decrees. 
Such a confederation is in theory weak, and all experi- 
ence has proved it so. By the third article of the old 
Confederation, the nature of it was defined, and charac- 
terized as a <<firm league of friendship for each other, 
for their common defence, the security of their liberties, 
and general welfare." The powers of the CJonfedera- 
tion, or League, were vested in a Congress, without a Ju- 
diciary, and without an Executive ; in this Congress, the 
states were represented in their sovereign capacity, and 
treated with each other as with foreign nations ; the peo- 
ple, moreover, were in no manner amenable to the judg- 
ments of the Congress; that body had no power over 
them; they were answerable only to their state govern- 
ments ; this Confederation, then, had no feature of a gov- 
ernment, and was in fact a simple meeting of ambassa- 
dors, vested with more than ordinary powers. This, 
then, was the evil to be remedied, — the want of a govern- 
merU. Looking then to the existing evil, and to the ob- 
ject in view, we should conclude, a prioriy that the Con- 
stitution thus formed, was intended to be a government, 
and not a league. 2dly. But, if we go further, and look 
to the actual instructions of the delegates, we shall find, 
that the intention was to constitute a govemmeaty and 
preserve the union. Thus, the express words used in 
the credentials of the delegates from Connecticut, New- 
York, and New-Jersey, were to take such measures as 
were necessary to "render the federal Constitution ade- 
quate to the exigencies of the government and the pre- 
servation of the wnton." And such was the substance 
of the instructions from the majority of the states. 
Hence, we see that the intention was to form a govern- 
ment, and not a league. 

§ 519. But 2dly. That they did form a government, 
and not a league^ appears firom the terms of the Consti- 
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tuticm; fi>r by the articles of confederation, and those of 
all leagues, purporting to be such, the states consti- 
tuting them reserved to themselves an equal vote in the 
Congress; indeed, this is of the essence of all leagues; 
but, by the Constitution of the United States, the states 
have not an equal vote in the Congress, but in the House 
of Representatives vote by numbers, and in the Senate, 
though the representation is equal, the vote is hy persons. 
Again, the acts of leagues bind only the states that com- 
pose them, and do not operate on persons. In the Con- 
stitution of the United States, however, the laws operate 
not only upon the states, but, as we have shown by 
Proposition 9th, upon the people at large, and individu- 
ally. Besides these considerations, the division of the 
powers granted, into Executive, Legislative, and Judi- 
cial, — ^the mode of electing the President, and the care- 
ful construction of the Judiciary, all incontestibly prove 
that the Constitution constitutes a government, and not 
a league,^ 

§ 520. PBOFOsmoN 13th. The government of the 
United States is sovereign in its national capacity. 

By our first definition, sovereignty is the highest 
power in a state; and for a state or nation to be sove- 
reign, it must govern itself, and be independent of other 
powers.' Now, if we apply these characteristics to the 
government of the United States, we find that it pos- 
sesses them all. 1st. It is the highest power in a mi- 
tioTUil sense, because it is the only power which, in the 
United States, can exercise national authority; it is the 
only power which can lay teuces upon all the states; the 

1 Note. — ^The obvious intention and understanding of the fmmenof 
the Constitution upon this point, might be illusti-ated by the quotation 
of many passages. I shall only give one. 

^^A government by compact is no government at all. You may as 
well go back to your congressional federal government, where, in the 
character of ambassadors, they may form treaties for each state.'' 
JVfr. JVIorn's' Debases m (he Federal Convention. 
' VatCel's Law of Iftations^p* 1^* 
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only power which can declare tooTj make peace, and 
enter into treaties, coin money, or regulate commerce, 
or in short do any act characteristic of national sove- 
reignty. 2d. It governs itself, for, by Art. Ist. Sect. 
Btb, Art. 2d, Sect. 2d, Art 3d, Sect. 2d, and Sect. 9d, of 
the Constitution, the government of the United States is 
vested with all the powers of self-govemmeni. Sd. It 
is independent of all other powers; for, by the Declara- 
tion of Independence, and the subsequent successfiil ter- 
mination of the War of the Revolution, and the ad<^ 
tion of the Constitution by the states then composing 
the Confederation, the United States became indepen- 
dent of aliyi?re^ nations; and we have already shown, 
by Proposition 10th, that the states could not control the 
general government within constitutional limits^ there- 
fore the United States are sovereign in their naUonal 
capacity.^ ' 

§ 521. PBOFOsmoN 13th. 7%e governments of fj|« 
states are sovereign in a mumeipal, and are not sove^ 
reign in a national capaeitif. 

By the 10th article of the amendments to the Con- 
stitution of the United States, <<the powers not dele- 
fated to the United States by the Constitution, nor pro- 
ttbited by it to the states, are reserved to ike states re- 
^ectively, or to the people.^' Now the power to make 
municipal laws^ — ^by which are meant all laws which 
mcem only the state, directly and immediately^— -is 
i vested in Congress, neither is it prohibited to the 
\tes, it is consequently among the reserved rights of 
\ states and the people: and by the various state 
istitutions, we find that the people have vested it, so 
%s is not inconsistent with persona,l rights, in the state 
riatures. It is therefore their proper prerogative to 
pise it. Thus, all the laws relative to state taxar 
chartered ocHnpanies, eleemosynary institutions^ 
police regulations, are widiin the powers of atA.tA 

\ iteident Jackfon'a Pkodamataon, KKki "D^ctiaSMt^V^S^ 
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legislatures, they are, therefore, sovereign in their muni- 
cipal capacity. They are not sovereign in a national 
capacity, hecause in that respect they are not <<the 
highest power.'^ The government of the United States, 
as we have seen by Proposition 1 2th, is sovereign in a 
national sense, and it is only sovereign in that sense; 
for, by Art. 1, Sec. 10, the states are forbidden to exer- 
cise any power characteristic of national sovereignty; 
thus, they cannot make peace, or declare war, tax im- 
ports and exports, make treaties, and coin money; they 
are, therefore, not sovereign in that sense. 

§ 522. Proposition 14th. The government of iSie 
Umted States is superior to, and sovereign over ike gov- 
ernments of the states^ in those cases in which they are 
constitutionally brought into collision. 

This may be proved by examples drawn from each of 
the great departments of the governments. 1. Of the 
Legislative. Thus, Congress have the power to tax 
articles of consumption, so have the states; now, 
should Congress and the states both tax the same arti- 
cle, the state cannot, by excessive taxation, exhaust 
the article so as to prevent the collection of the United 
States tax ; again, the states may grant, as New-York 
did, a peculiar privilege to navigate the waters .of their 
states ; but should another person get a coasting license 
under the navigation laws of the United States, the mo- 
nopoly must yield to the laws of Congress; again, we 
have already seen, that Congress can constitutionally 
make a law securing priority of payments^ and such a 
law, whatever the state laws may be, must have prece- 
dence. 

§ 523. 2. Of the Judiciary. By Art. 3d, Sect. 1st, 
of the Constitution, the judicial power is expressly ex- 
tended to all cases in ^hich the United States are a 
party, and to all controversies between two or more 
states. In all judicial matters, therefore, between the 
United States and tVie EVaXe^y— ^<^ \^m\fii4 States gov- 



STATE OOVEBNMBinrS. 231 

emment are wpremCf and all matters in relation to such 
controversies, must be decided according to the Consti- 
tution and laws of the United States. The legislatures 
of the states cannot annul the judgments, or determine 
the jurisdiction of the courts of the United States.' 

§ 524. 3. Of the Executive. By Art. 2d, Sect. 2d, 
of Qie Constitution, the President is commander-in-chief 
of the militia of the several states when called into ser- 
vice; and as a consequence of this power, whenever the 
troops of the United States, and the militia are on ser- 
vice together, the officer commanding the troops of the 
United States, commands the whole. 

Hence, we see, that in all cases where there can be a 
constitutional collision between the authorities of the 
United States and those of the states, the former lire 
superior tOy and sovereign over the latter, 

§ 525. Pbofosition 15th. The people of the United 
States are one nation. 

This may be shown by considerations drawn from 
various sources; 1st. We see by the adoption, and sub- 
sequent history of the Constitution, that the United 
States have, for nearly half a century, been living under 
one government ; and, by Proposition 1 2th, that this gov- 
ernment possesses entire national sovereignty ; with re- 
spect, therefore, to its exterior relations, the United 
States are one nation ; they are represented, and known 
ojfficiaUyj as such, all over the world. Again, they are 
such internally as well as Externally ; for, by Proposi- 
tion 8th, we have demonstrated that the Constitution of 
the United States proceeds from ^e people intheif sov^ 
ereign capadiy. It did not proceed from the states, as 
separate communities, and throughout all the proceed- 
ings on its adoption, this idea strongly predominated. 
States are recognized throughout the Constitution, but 
only as instruments in the hands of the same people who 
are alike the authors, both of the Union and of tiU 

I 5 Cratich* 115, 
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siaies. The people, on the occasion of the adq>tion of 
the Constitution, acted in their original, sovereign, nor 
tumid capacity. Having thus originated, we see that 
the Constitution is binding, not upon the states only, but 
upon the whole people. It acts upon them individually, 
and therefore as one nation. This we have seen in 
Proposition 9th. Further, no small proof of this propo- 
sition, like that of others, may be derived from a view 
of the object and intentions of those who instituted the 
government. The single object of the present govern- 
ment was to perpetuate the union, and consolidate the 
national interests. This is expressly stated in all the 
proceedings prior to the formation of the Constitution, 
in the debates of the Federal Convention,^ and in the 
admirable letter' of General Washington, transmitting 
the Constitution to the governors of the several states. 
«In all our deliberations on this subject, we kept steadily 
in our view that which appears to us the greatest inter- 
est of every true American, the consolidation of our 
union, in which is involved our prosperity, felicity, 
safety, — ^perhaps our national existence.^' The senti- 
ments of Washington were doubtless those of all, at 
that time, except a very few, who were jealous lest the 
national should entirely destroy the state governments. 
Time has shown that such jealousies were wholly illu- 
sory, and the only danger is, that the states may en- 
croach too far on the prerogatives of the general gov- 
ernment. 

§ 526- Another consideration in favor of the entire 
unity of the nation, and its future continuance, may be 
found in the unity of its language and manners. It is 
believed that no nation ort earth is so entirely komogt' 
neoua. If we look to Great Britain, we find that peo- 
ple composed of four different nations, the Welch, 
English, Irish, and Scotch. Between the original lan- 
guagoB of these people there is scarcely a resemblance. 
«4 EUiott's Debate^ 56,1^1^ ^Y^wxi^'wa. 
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If we limit the examination to England, we find the 
dialects of London and Yorkshire more diverse than 
those of the extreme parts of our union. If we look to 
France, it is the same. Germany also is composed of 
people speaking different tongues. The vast empire of 
China is the same. But how is it in the United States t 
From Maine to Missouri, through all the United States, 
their language is the same; there is no change of tongue: 
the only discoverable difference is in the use of partic- 
ular words, which occasionally betray the birth of the 
speaker. It is true there are occasional settlements of 
Germans, but they are too few in comparison with the 
mass, to mark any particular district with a distinct lan- 
guage. 

With respect to tDriUen language, it is everywhere 
the same. Even the Grecian, pure as it is found in 
Homer, contains more dialects than can be found in die 
whole compass of American authors. 

§ 527. The same remark which we have made with 
respect to language, may be affixed with nearly equal 
force to manners. There are few customs or habits in 
one portion of the union, not to be found in another; 
none which could give one district a distinct national 
character from another. 

The United States are, therefore, emphatically one 
nation. Politically, socially, morally, they are stamped 
with one character, and must share the same destiny. 

§ 528. Proposition 16th. 1%e government of the 
United States is a government of minorities. 

In the conventions of the people which ratified the 
Constitution, a majority in any one convention made the 
decision ; for no other rule could be applied when they 
were subordinate to no authority but their own. But in 
the Constitution of the United States, and in those of 
the several states, this principle is everywhere manifest. 
1st. Of the Legislature; members of the House of 
Representatives are chosen by iQa\Qi\\i<^%o^>^^'^^^^< 

20* 
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and the House of Representatives decide by majorities; 
Mid by Art. Ist, Sect. 5j a majority constitutes a quorum. 
Members of the Senate are chosen by majorities of the 
Legislatures, who are themselves chosen by majorities 
of the people. A majority of the Senate likewise decide 
all legislative questions^-^-except one, which will be 
hereafter mentioned. 

§ 529. The Executive is chosen by the majority of the 
electors, and when there is no such majority, by a ma- 
jority of the state representations in the House. The 
electors are chosen by majorities of the people, or of 
the state legislatures. It is true, there is a possibility^ 
by a combination of majorities in minor districts, that the 
executive should be elected by a minority of the votes 
of persons; but this is a contingent occurrence of very 
remote probability^ It is a case not within the con- 

' templation of the Constitution, which could only provide 
for the common course of human events. 3. Of the 
Judiciary. The judges are appointed by the President, 
who is elected by a majority; and their appointments are 
confirmed by the Senate, who also are elected by a ma- 
jority. They are, therefore, appointed indirectly by a 
majority. But the theory of the Constitution required 
that they who, of all the members of the government, 
should be purest from every touch of violence or cor- 
ruption, should by many checks and guards be placed as 
remote as possible from popular action. 

§ 530. The exceptions to this almost universal rule 
are cases of obvious and urgent propriety. 1st. The 
Senate cannot confirm a treaty without the concurrence 
of tuxhtkirds of its members. The reason of this is, 
that treaties have, by the Constitution, the validity of 
laws; yet they are made by the Senate, and President, 
without the concurrence of the Representatives, and 
therefore, ought to be enacted by the Senate, with more 
than usual unanimity. It is therefore provided, that 

iwthihirds must concur in \Viq cOTi&rKa.\\wtL ^^ «. treaty. 



8TATB 00VESNMENT8. f^ 

9d. The second exception is ih the case of an tinpMKift" 
ment* This also requires tuxhthirda to make a convio 
tion. This is in order to give greater certainty, sccvb^ 
racy, and solemnity to convictions involving office, prop^* 
erty, and reputation. 

Thus we see that the whole structure of the govern* 
i^ent is based upon the acts of majorities, and that these 
majorities, at last, rest upon a majority of the whole 
people. 

§ 531. Proposition 17th. The govemmerU of the 
United States U perpetual^ unless abrogcUed hy the wUl 
of a majority of the whole people. 

A government can only be abrogated by the sailie 
power which brought it into existence. Now, by Propo- 
sition 8th, the Constitution of the United States proceeds 
from the people in their sovereign capacity. The peo* 
pie then, in their sovereign capacity only, can abrogate 
it. That they have the power to do so is obvious 
enough; it is only asserting the ccxnmon right of all 
nations to institute, alter, and amend their forms oi 
government. That is the right of revolution. Till that 
right is exercised, the Constitution is perpetual. 

§ 532. But what is meant by the people in their sor* 
ereign capacity? Are not the states that sover^gntyt 
No; for we find the following provisions among the 
amendments to the Constitution. 

Article 9 th. The enutneratum in this ConsHiuikm rf 
certain rights, shaU not be construed to deny or disparage 
others retained by the people. 

Article 10th. The powers not delegated to the Uniied 
States by the Constitutionynor prohibited by it to the states j 
are reserved to the states respectively j or to the people* 

Now in these articles there are three sets of rights 
recognized. 1. Rights granted to the government of 
the United States. 2. Rights granted, that is, « not 
prohibited by it'' to the states. 3. Rights retained by 
the people. Now the states, aa bete xitidhSt^Niws^^ ^^&a 
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stele gofvemmemta cannot represent the original so? e- 
veignty of the people, because out of three portions into 
which the people have voluntarily divided dieir sove- 
Teignty, the states possess only one. This must be so, 
or there is no meaning in those articles of die Consti- 
tntion. The states, therefore, imbody only a part of 
the sovereignty of the people, and in the same sense 
that, mathematically, a part is not equal to the whole^ 
they cannot perform the acts of a greater power; they 
cannot unmake what they never had power to make. 

§ 533* But, may not the people of a state, assembled 
in its sovereign capacity, by means of delegates, or 
otherwise, abrogate the Constitution as it respects itself, 
and secede from the Union ? No. By Proposition 9th, 
the Constitution acts upon indhiduals. Now, the in* 
stant the people of a state cease to act officially through 
its state governments, they act individually, and are 
upon the level with the people of a town, county, or two 
states together. The Constitution acts upon individu- 
als without any reference to state lines. In what way, 
then, could they escape the influence of the laws ? Had 
they never voluntarily come under them, these laws 
eouid not have had any influence over them; or had they 
fixed a period to the duration of that influence, then at 
the expiration of that time they could have withdrawn. 
But, having taken neither of these positions, they can 
escape firom the influence of their own act only by a 
revolution, and a revolution can be made (mly by a ma- 
jority* A majority may do it, because, when govern- 
ment is to be thrown ofl*, and men assume their original 
rights, there is no superior authority to limit the acts of 
a majority. Any less number, whether composing a 
state or parts of several states, cannot do it without sub- 
jecting themselves to the penalties of treason^ — as they 
would not have the power to revolutionize the govem- 
mentf but would only be acting contrary to its laws and 
tba existing authoritieB. 
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§ 534. Thus we have seen that a state cannot abro- 
gate the Constitution, because its government is vested 
with only a portion of the sovereignty : and the people 
of that state cannot do it (unless they are a majority of 
the whole Union), because they must act individually, 
and the laws of the government acting upon individuals, 
any resistance by them to any constitutional exercise of 
authority would incur the penalties of treason. 

It follows then, necessarily, that the government of 
the United States is perpetual, unless abrogated by the 
will of the majority of the whole people. 

§ 535. We have now recited, with such proof as 
seems to us sufficient, the prq)ositions which include the 
nature, principles, and relations of the United States 
Government. We havQ established; 

1. That this Government is a Democratic Federative 
Republic; 

3. That the Democracy of the United States is a 
Representative Democracy; 

3. That the foundation of this Government is the 
consent of, and the sanction of it is responsibility to, the 
people; 

4. That the great conservative principle of the 
government is the virtue of the people; 

5. That the Constitution of the United States pro- 
ceeds from the people in their sovereign capacity, and 
that it acts upon individuals as well as states. 

6. That the constitutions of the states act upon 
individuals, but not upon the Government of the United 
States, nor upon each other; 

7. That the Government of the United States is sover- 
eign in a national, and the states in a municipal capacity; 

8. That the Government of , the United States, is in 
case of constitutional collision, sovereign over, and 
superior to the state governments; 

9. That the Government of the United States is not 
merely a league ; 
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10* That the Government of the United States is a 
government of majorities ; 

1 1 . That the Government of the United States is per- 
petual, unless abrogated by the will of a majority of the 
whole people; and that, consequently, no state can 
secede. 

§ 536. With these propositions impressed upon the 
mind, it is thought that little misconception can exist 
upon the nature and construction of the United States 
government. Some of them have, it is true, been dis- 
puted in times^ of warmth and excitement; but all of 
them have been supported by a great majority of the 
American people, and illustrated by the acts of public 
bodies, and the works ^f distinguished statesmen from 
the Revolution to the present time. 
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!3AL OFERATIOIT OF THS ZTATIpNAL CONSTITVTIOIV. 

;?• When the Constitution liad been ratified by 
^uisite number of states, it had acquired its legal 
but was inert till properly put into operation, 
eople had made it an instrument of great and 
;ent powers, but their action under it was neces- 
» give it life. The mode of doing this had been 
5d by the convention. They had "resolved that, 
1 as the conventions of nine states should have 
[ the Constitution, Congress should fix a day on 
electors should be appointed by the states which 
have ratified the same, and a day on which elec- 
ould assemble to vote for President, and the time 
ace of commencing proceedings under ike Comti" 
That, after such publication, the electors should 
ointed, and the senators and representatives elec- 
Bind such other regulations as were necessaryi, 
nd that, << after the President was elected, he and 
ess should without delay, proceed to execute the 
tution.^^ 
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§ 538. Accordingly Congress, after the ratificati 
a sufficient number of states in July, 1788, 'On 
that the several ratifications of the Constitution c 
United States be referred to a committee, to examin 
report an act for putting said Constitution into oper 
A conmiittee was appointed, and the following r< 
tion passed,' << Resolved, that the first Wednesd 
January next be the day for appointing the elect 
the several states which, before said day, shall 
ratified the Constitution ; that the first day in Feb 
next be the day for the electors to assemble in thei 
pective states, and vote for a President; and tha 
first Wednesday in March next be the time, an 
present seat of Congress the place for commencin| 
ceedings under said Constitution.^' 

§ 639. In pursuance of this resolution, the ele< 
in the several states were held, at the time appo 
and on Wednesday, the 4th of Marcky 1789, the 
stUution went into practical operation. On the 
April, George Washington, unanimously elected 
inaugurated President of the United States. £ 
quently to this. North Carolina and Rhode Island, ^ 
bad not then ratified, joined the Union. Soon ai 
number of amendments, the efiect of which we 
heretofore considered, were recommended to the i 
by two-thirds of Congress, and adopted. 

§ 540. Thus the operation of the Federal Go 
ment was begun. The arrangement of the Judi* 
the rules of proceedings, the organization of the di 
ments, and the appointment of officers, were withi 
power of Congress and the Executive, and forme 
earliest objects of their consideration. 

§ 541. In practice, as well as, theory, the goveri 
is divided into three great departments, having di 
duties to perform, — the Executive, the Legislativ4 
t Elliott's Debates, 221. ^Uem.fSiL 
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the Judicial; in this order, we shall consider the prao* 
tical operation of the government. 

1. OF THE EXECUTIVE. 

§ 542. By Art. 2d, Sect. 1st, of the Constitution, ^Ae 
executive power is vested in the President. By Sect. 2d, 
he is commander-in-chief of the army, of the navy, and 
of the militia when called into actual service. He may 
require the opinion in writing of the principal officers g^ 
the executive departments, upon any subject relating to 
the duties of their offices, and has power to grant re- 
prieves, pardons, &c. d&c. He has the appointment, in 
conjunction with the Senate, of ambassadors, other pub^ 
lie ministers, consuls, judges of the Supreme Court, and 
all other officers of the United States, except tliose 
inferior officers whose appointment the Congress may 
vest in the heads of departments, courts, &c. He re- 
ceives ambassadors and other public officers, takes care 
that the laws are faithfully executed, and commissions 
officers. 

§ 543. These are all the general duties annexed by 
the Constitution to the office of President. We have 
already seen that they could not be performed, till 
Congress had first erected the ojices which were to be 
jfilled, and enacted the lavps which were to be executed. 
We shall now see how this was done. 

§ 544* The constiiiaion(d duties above enumerated 
comprehend all the executive duties of the government; 
for the President is the only executive officer known to 
the Constitution, and the only one responsible to the 
people. The duties, however^ are obviously too numer- 
ous and various for one man; hence, the Constitution 
contemplated the appointment of inferior officers, and 
the division of labor among subordinates. For. this 
purpose Congress has, at different times, created the 
Departments of State, Treasury, Warj Navy, Post-o^ce^ 
and Mint. The duties of each ot l\iQ^^ ^<^^<^Q3Ns&RiQN& 
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have been prescribed, and may be considered sepft- 
rateiy. 

1. OF THE DEPARTMENT OF STATE. 

§ 545. This department was created by the act of 
the 15th September, 1789. The presiding officer is 
called Secretary of State, and, like other officers, is 
commissioned, with the advice and consent of the 
Senate. His duty is to conduct the foreign affairs of 
the United States, whether by correspondence, com- 
missions, instructions, or memorials, with foreign pow- 
ers or public ministers. He keeps the seal of the 
United States and affixes it to all civil commissions, 
provided they have the signature of the President. He 
is intrusted with the publication and distribution of all 
acts and resolutions of Congress, and all Treaties witii 
Foreign nations and Indian Tribes.^ He preserves the 
original of all treaties, public documents, laws, and cor 
respondence with foreign powers: he preserves copies 
of the several statutes of the states, grants passporU 
to citizens, and controls the Patent Office. 

§ 546. These duties may be divided into classes 
1. Those which concern ybrdj^ intercourse J 2. Thos< 
which concern the preservation and distribution of thi 
laws; 3. Which regard the autkenHciiy of commission* 
4. Those which concern copjfrights and patents. 

1. Of Foreign Intercourse It is necessary tha 
nations should hold intercourse together, for the purpose 
of regulating trade, avoiding injuries, and terminating 
differences. * It is equally obvious, that (key cannot trea 
together immediately , as two individuals; they must 
therefore, hold their conferences by means of delegate 
that is, by public ministers? 

§ 547. A public minister properly signifies any on 
charged with public affiurs, but is here understood a 
one who is charged vnth the care of public affak 

' Act of April aOth^ 18\Q. 

' Vattel's Law of NatMm8^\)oo\IV.OsK&.N ,«rx.\^^^jRu 
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0i a foreign court. Of these- there are now tecend 
orders, 

§ 548. The highest order is one which properly 
represents the government^ or sovereignty^ and is enti- 
tled to act for it upon all occasions. A person of this 
rank is called an Ambassador,^ 

§ 549. The next rank is that of Envoy, This term 
signifies one who is sentj and means a minister sent for 
a particular purpose, as to adjust a special commercial 
treaty, or arrange disputed boundaries. There are 
envoys ordinary and extraordinary: of the same rank 
also are ministers plenipotentiary j who are sent with 
powers to make a particular treaty; thus, Messrs. 
Adams, Clay, &c. were Ministers Plenipotentiary to 
form the Treaty of Peace at Ghent. 

§ 550. The third order is that of Ministers Resident, 
or Charge d'^AffaireSy which means one who is charged 
ttith the ordinary affairs of the nation at a foreign 
€»urt, 

§ 551* These are all the orders of public ministers, 
as commonly understood, resident at foreign courts. 
There are, however, several other classes of public offi> 
cers, through whom intercourse is held with foreign na- 
tions. 

§' 552. To each foreign embassy is attached a Seere- 
iary of Legation: this officer performs the duties of a 
secretary, or clerk to the mission, and is frequently left 
in charge of affairs when a minister is recalled. 

§ 553. Consuls are commercial agents, appointed to 
reside in the sea-ports of foreign countries, with a com- 
mission to watch over the commercial rights and privi- 
leges of the nation deputing them.' ^ 

Their duties are limited and defined in treaties oS 
commerce, and by the statute regulations of the country 
they represent. No nation is bound to receive a oon» 

1 VattePs Laws of Nations, chap. VI. lect. 7l^72« 
• 1 Kent* « Cojnin. 40. 
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mvAj amlets it has agreed to do so, by treaty, and its re- 
fusal to do so, is no violation of peace and amity.' 

They are now, however, almost universal among civ- 
ilized nations, and exercise a very important part,^ — 
both as agents for commercial interests, and in watch- 
ing over national affairs. 

§ 554. The ' laws of the United States prescribe the 
following duties to American Consuls, 1. It is made 
their duty to act as adndmstrcUors upon the estate of such 
American citizens as shall die > abroad, without leaving 
n legal representative, partner, or trustee, and at the 
«nd of one year account to the Treasury of the United 
States for his effects, &c. &c. 

§ 555. 3. When vessels are stranded, it is their duty 
to take all proper measures to save the same, and whea 
jio master, owner, or consignee is present, to take care 
of the goods and effects, and deliver the proceeds to the 
owners. 

J I 556. 3. 'It is their duty to receive from vessels 
ing from the ports of the United States their Regis 
lers. Sea Letters, Passports, &.C., and when said vessel 
produces her clearance, to return them to the master. 

§ 557. 4. Whenever a ship is sold, or her crew dis* 
charged in a foreign port, to receive from the master 
<me month^s pay from each seaman, to constitute a fund 
for the maintenance of destitute American seamen, and to 
account for the same with the Treasury every six 
months. 

§ 558. 5. It is the duty of Consuls to provide for the 
support and passage to the Uilited States of destitute 
American seamen, in a reasonable manner, and at the 
expense of the United States. For the proper perform- 
ance of these duties, they are obliged to give bonds 
with securities, and for their time and trouble are 
Allowed certain specified fees; their delinquencies are 
punished by fine and imprisonment. 
U Kent's Comm. 4^. « Kctol K^t&^VI^'^. ^ Ksx^^%V\fiQ5. 
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§ 559. These consular agencies are established in 
nearly all the countries and ports where the United 
States have any commerce. Their great ohfect is to 
ascertain the legaliiy of the trade of American vessels 
in foreign ports, and a£ford protection and relief to 
American seamen and citizens, who may be in foreign 
countries. 

§ 560. 2. Credentuds. A public minister is kmn/m 
hy his credentials. ^ Letters of Credence are the instru- 
ments which authorize and establish a minister in his 
character J with the government to whom they are ad- 
dressed: they are his general Letter of Attorney. 

§ 561. Instructions are the secret letter of directions 
given by a government to its minister, to inform him 
how he is to act, and what he is to perform. 

§ 562. For the purpose of preserving the dimity of 
their respective governments, and performing their du-^ 
ties with safety, public ministers and their servants 
are by the laws of nations^ allowed certain privileges, 
viz. 

§ 563. 1. 'Hie persons of ministers are sacred and 
imoiolable among all nations. This privilege extends to 
them from the time they first enter the country to which 
they are sent. So also they are allowed personal safety 
in all countries through which they pass. 

§ 564. 'A |w&2icmt/iM<er has an entire independence 
from the jurisdiction and authority of the state where 
he resides. To these rules there is an Hxceptiony in 
case of an ambassador's converting these privileges into 
licentiousness. If an ambassador abuses his privileges, 
and commits wrong, he may be restrained; 1. By appli- 
cation to his master, and if he fail to recall him, by 
ordering him out of the country, 2. In ease he take up 
arms, or commit open violence, he may be quelled by 
force. In case he intrigue, or form a conspiracyi he 

1 Vattel, book IV, chap. VI. sect. 76, Tl . 

'Idem, sect, W, 83, 92, 93. » ?V!to!?%C?a,VBflflL,^^.^\* 
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nay be arreBted, or otherwise dispoeed of according i 
the exigency of the case. ^A well known instance i 
that kind occurred in this country, in the case of Gem 
the French minister, during the administration of Grei 
eral Washington. The President only requested tl 
French goyemment to recall Mr. Genet, which w) 
done; no doubt harsher measures would have bee 
justifiable. 

§ 565. ^A Consul is not such a public minister as 
be entitled to the privileges of that character, nor is 1 
under the special protection of the laws of nations. 

§ 5(56. The credentials of foreign ministers are r 
ceived by the Secretary of State, and examined; all tl 
business and correspondence is carried on by him : it 
in writing, and placed on record. 

§ 567* Passports to visit foreign countries are mac 
out by the Secretary of State. Passport properly sign 
fies a safe conduct in war. In such case, the goven 
ment or authority granting them is bound to make goc 
any damage the bearer of them might suffer. In peac< 
it is little more than a certificate of citizenship, as 
entitles the bearer to safety and civility among foreig 
natioiis, so &r as respects the public authorities, whc 
the laws are not violated. 

«§ 568. 3. PresenatUm asui pubUcatlon of the Law 
The origi$uils of all treaties, laws, resolutions, an 
diplomatic documents are deposited in the ofiice of tl 
Secretary of State. The laws» resolutions^ and ordei 
of each Congress are printed^ by direction of the Seep 
tary of State, and distributed among heads of d^Mur 
ments, members of Congress^ public libraries, and it 
several states of the Union. It is made the duty of tk 
Secretary to procure copies of the statutes of the seven 
states, and preserve them. 

§ 569. The laws, resolutionsy and orders of Congrei 

are annually piinled, wtid^i the direction of the Seen 

' Fattel, book IV. ciiap. \\\. ^>».'0*^OTasi.^^V v*&. 
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tnry, in three newspapers, in each state and tienitory 
of the United States. These papers are selected by him, 
and receive a fixed compensation fi>r the publication. 

§ 570- ' In addition to the publication of the laws 
here mentioned, the Secretary is charged with the 
formation and publication of a biennial cataloguey for the 
use of Congress and the public likewise^ of all the 
officers, civil and military, of the United States^ with 
their compensation, the state where bom, and where 
employed ; and also the names, force, and conditicm of 
all the vessels belonging to the United States, when and 
where built. This Register informs Ck>ngress, and 
through them the people, the exact number and location 
of all the officers of the United States, and the amount 
required for their support. 

§ 571. 3. AutkaUitity of Cammswma, It is heces« 
sary that all comamiuma of public officens should be 
rendered authentic by certain signs and signatures. For 
this purpose, it is provided* that all conmaissions shall 
be si^ed by the President, who is the i4>pointing 
poWer, and sealed with the 9edl of the United StatoMu 
This seal is kept in the Department of State, and affixed 
to all civil e(Mnmissions, which have been signed by thft 
President. There is also in the Department of State 
a Sad of Ojfce, used by the Secretary to autkefntkate 
copies of records and papers^ which copies are received 
as evidence equally with the originaU^ 

§ 672. 4. ^Patent Laws and Copyrighie f^^The Vir- 
tent office is under the control of the Secretary of State* 
The provision of the Constitution, under which- patents 
are obtamed, has already. been discussed. 

§ 573. The latM for obtaining patents require,.!, lliat 
those who obtain patents should be either cUixene or 
altefw, having resided in the country two yeare^ 2> That 
it be obtained by petOion to the Secretary,^ in a form 

I Resolution of April, 1816. 

8 Acts of February 2l8t, 1793^ and H^iil Vli^ V^f;!^ 
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prescribed. 3. That on presentation of such petitioDy 
thirty dollars must be paid into the Treasury of the 
United States. 4. There must be a specification or 
description of the art, invention, or discovery for which 
the patent is obtained. This must describe not only the 
form and construction, but the mode of using the ma- 
chine, &;c. It must mention whether it is an improve- 
ment, or a new machine. It must be without refer- 
ence to drawing or model, and must be signed by the 
appUcanty before two witnesses, 5. This must be ac- 
coimpanied by an oath, or affirmation, that the applicant 
is the true tncentOTj &c. 6. If not a citizen, the ap- 
plicant must make oath that the same has not, to his 
knowledge and belief, been used in this or uny foreign 
country, and that he has restided in this country two 
years. 7. When the patent is for a nutchine, a perspec- 
tive drawing must accompany the specification ; and 
when it is complicated, there must be sections of the 
interior, and if required, a model. If it be for a com- 
position of matter, sufficient must be deposited for ex- 
periment. 8. When there are two applicants for the 
same invention, the law provides for the appointment of 
three arbitrators, one by each party, and one by the 
Secretary of State. 

§ 574. When patents are violated, the trespasser must 
pay to the patentee three times the actual damage proved 
to have been sustained. 

§ 575. An inventor may assign his right before the 
patent has issued, a'hd the assignee may take out a 
patent, or he may assign the patent after it is obtained. 

§576. >Cop3rrights are secured to the authors of 
books, maps, charts, and musical composition, by simply 
depositing in the Clerk's Office of the District Court of 
die United States, for the district in which the author or 
proprietor lives, a copy of the titHe of such work, which 
Che Clerk records. He mxi^l ^ao de^ite, in said 
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lerk^s 6£&ce^ a cq)y of the work, within six months 
ter its publication. 

§ 57 7« The time for which copyrights are taken out 
twenty*eight years, and at the expiration of that time, 
e author, or his widow, or children, may renew the 
ght for' fourteen years longer, upon condition of record* 
g the title a second time, six months previous to the 
cpiration of the former term, and causing the title to 
i published in one or more newspapers for the space of 
ur weeks. 

§ 578. The author must likewise give notice, by ad- 
artisement in or on the work, that it is entered accardr 
^ to ad of Congress. 

§ 579. In the case of books, the penaUy infringing 
copyright is the fmfeiiure of every volume so printed 
» the author, and the forfeiture for every sheet printed, 
r printing, of the sum of fifty cents, one-half to the 
iithor, and one-half to the United States ; and in addi- 
on, to pay the author all the damages, which he may 
rove or recover, on a special action upon ike ea^e, 

§ 580« We have now enumerated the several duties 
hich devolve upon the Department of State, and the 
lode in which they are performed. These duties are 
Brformed by the Secretary, assisted by clerks, messen- 
ers, watchmen, &>c. 

For the officers in the State Department, see Table. 

% OF THE TSEASUSY DEPARTMEJBT. 

§ 581. The object of this department is to manage 
le moneyed concerns of the government. It was crea* 
jd by the act of September, 1789. The general duties 
f the Secretary of the Treasury are to prepare and 
igest plans for the improvement and management of tha 
mbUc revenue^ and for the support of the public credit, 
'o execute such services relative to the sale of lands 
3 may be required of him: to .make reports, and give 
iformation to either branch of the \e'j\AaL\xtte^'\sv ^v 
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■on or writingy respecting all matters referred to him by 
the Senate or House of Representatives, or whidi 
shall pertain to his office.' 

§ 582* To perform the details of these duties, they 
have been distributed among eleven sub-dq^rimentSj 
viz. The 1st comptroller; the 2d comptroller; the 1st, 
9d, 3d, 4th, and 5th auditors; the treasurer; register; 
solicitor; and land office. At the head of each of these 
sub-divisions is a separate officer, charged with specific 
duties, and who has under him a number of inferior 
officers. 

§ 683. 1. The Secretary of the Treasury himself 
prepares the annual report to be laid before Congress, 
of the state of the National Finances; prepares plans 
for the improvement of the revenue ; — ^reports in an* 
swer to the calls of Congress, and gives a general su- 
perintendence to all the branches of the Department. 

§ 584^ 2. The first comptroller^ examines all ao- 
counts settled by the first and fiflh auditors, and certi« 
fies the balance thereon to the register; countersigni 
warrants drawn by the Secretary of the Treasury, if ao 
thorized by law; reports to the Secretary the officjf 
forms to be used in the different offices. He superl 
tends the preservation of the public accounts, subjecli 
his revision, and provides for the regular payment of ^ 
money which may be collected. I 

§ 585. 3. The second comptroller is independent 
the first. It is the duty of this officer to revise and f 
tify the accounts stated in the offices of the aeci 
third, and fourth auditors ; in his office is kept a r«f 
of the aecounta settledy showing the balances due to 
from the United States ; a record of all the requisif 
. for money drawn by the Secretaries of the Waf 
Navy Departments ; on its files are placed all coW 
involving the payment of money within these df 

' Gordon^! Digest La^rsof l}uUed Sttties^ articles from 349 W 
'GoffdoD^s Digest. f 
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meats. It is the duty of this comptroller to keep an 
account with each specific appropriation, and to make 
such statements of the disbursements as may be requi- 
red by law. 

' The ^decisions of the comptrollers upon all matters 
of account submitted to them, is Jinal, 

In the mode of disbursing money from the Treasuryi 
there is a system of checks provided, which gives perfect 
security to the national funds. Money, which has been 
appropriated, may by the President and Secretaries be 
advanced to the public agents, but those agents must 
render their accounts to the comptrollers, and be by 
them admitted before the payment will be legal. Ac- 
counts in general must first be auditedj and then be 
certified by the comptroller. 

§ 586. 4* First Auditor. This officer receives all 
accounts accruing in the Treasury Department, and in 
relation to the revenue and civil list; and after ex- 
amination, certifies the balance, and transmits the 
accounts and vouchers to the first comptroller for his 
decision. 

§ 587- Second Auditor. This officer receives and set- 
tles, 1st. All accounts relative to the pay, subsistence, 
and forage of the army and officers, with the clothing of 
servants, &c. &c. 2d. The accounts pertaining to the 
clothing and purchasing departments. S* All accounts 
for the contingent disbursements of the army, for which 
no specific appropriations are made by Congress. 
4. Accounts relative to the hospital stores, drugs, medi- 
cines, &.c.^ and the claims of private {^ysicians for ser- 
vices rendered officers and soldiers. 5. Aceounta re- 
lating to the recruiting department. . 6. Accounts 
relating to the ordnance department, arsenals, the arma- 
ment of new fortifications, and the arming of the militia. 
7. Accounts relating to the national armories. 8. Ac- 
couAta appertaining to disbursements in the Indian 
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pBTtnieikt) Buch^ as pay of agents, presents, annuitiesi 
oontingencies, &c. 

§ 588. 6. Third Auditor. The duty of this officer 
extends to the auditing of all accounts for the quarter- 
master's department, for money, and property; the same 
as to accountli for subsistence, and for fortifications; for 
the Military Academy, for roads, surveys, and other 
internal improvements; for revolutionary invalids, and 
half-pay pensions; pensions to widows and orphans, 
outstanding claims, and all unsettled accounts of the 
war department to July, 1815. 

§ 589. 7. Fourth Auditor. This officer receives all 
accounts accruing in the navy department, or in rela- 
tion to it. He examines the accounts, certifies the 
balances, and transmits the account^, with vouchers, 
and certificates, to the second con^troller, for his de- 
cision upon them. 

§ 590. 8. Fifth Auditor. He receives all accounts in 
relation to the Department of State, the general post- 
office, and the Indian trade; examines them, certifies 
the balances, and transmits the accounts, with vouchers 
and certificates, to the second comptroller, for his 
decision upon them: he also has charge of supenntend- 
ing the buildings and repairing the light-houses, light 
vessels, beacons, buoys and piers, and the adjustment 
of the expenditure of the light-house establishment.' 

§ 591. 9. The Treasurer of the United States re- 
ceives and keeps the money of the United States, and 
disburses the same upon warrants drawn by the Secre- 
tary, countersigned by the proper comptroller and audi- 
tor, and recorded by the register. 

§ 592. idl The Register of the Treasury keeps all 
accounts of the receipts and expenditures of the pubUc \ ' 
money, and of all debts due to or from the United p 
States. He receives from the comptroller the accounts JD 
irjifch have been ^aWy ^yu&ted^ and preserves them* h 
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He records all warrants for the receipt and payment of 
money at the Treasury; certifies the same, and trans- 
mits to the Secretary of the Treasury copies of the 
certificates of balances adjusted. It is also his duty to 
prepare statistical accounts of the commerce and navi- 
gation of the United States. 

§ 693. 11. The office of Solicitor of the Treasury- 
was created by the act of May, 1 830. He superintends 
all the ciml suUa commenced in the name of the United 
States until they are carried into the Supreme Court of 
the United States, when they come under the super- 
intendence (^ the Attorney-general; he instructs the 
district attorneys, marshals, and clerks, in all matters 
and proceedings appertaining to these suits, and receives 
from them after each term of court, reports of their situr 
ation and progress ; he receives from collectors reports 
of custom-house bonds put in suit, 6lc»; he establishes^ 
with the approbation of the secretary, rules and regula- 
tions for the observance of collectors, marshals, dis- 
trict attorneys, &c. This officer has charge, also, of 
the lands which shall be assigned, set-off, or conveyed 
to the United States in pa3rment of debts ; he has power 
also to sell and dispose of such lands, and also of those 
vested in them by mortgage. 

GENERAL LAND 0(FFIOE. 

* 

§ 594. Grants of lands were made prior to 1812, by 
means of Patents from the Department of State. By 
the act of April, 1812, there was erected a new office 
in the Department of the Treasury, called the General 
Lcmd Office. The officer at the head of this is called 
the Commissioner of the Land Office.' His duty is to 
superintend and perform all such acts and things, touch- 
ing the public lands, as were formerly performed by the 
Department of State, by the Secretary and Register of 
the Treasury, or which shall hereafter be assigned to 

1 Gordon's Digest, Alt. ^\ \o ^W. 
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said office. He shall keep a seal of office; and copiei A 
records, books, and papers under the seal of said office, 
•hall be eridence in all cases in which the originals 
would be evidence. He shall, when required, make 
plots of any land surveyed under the authority of the 
United States, and give other information in relation to 
the public lands and the business of his office. All re- 
turns relative to the public lands shall be made to the 
commissioner, who shall audit and settle all accounts re- 
lative to the public lands ; and it is his duty, upon the set- 
tlement of the accounts, to certify the balances, and trans- 
mit them, with vouchers and certificates, to the Comp- 
troller of the Treasury, for his examination and decision. 
^ 695. Lands granted for military services shall be 
granted by vfarrants from the Secretary at War, re- 
corded in the Land Office, and for which Patents shall 
be afterward issued. All Patents issued from the Land 
Office, are in the name of the United States, signed by 
the President, countersigned by the Conmiissioner, and 
under the seal of his office. Neither the Conunissioner, 
nor any one in his office, are permitted to purchase any 
public lands for himself^ or for any other person, or in 
trust for any one. 

SUBYET AXO DISPOSITION OF THE PUBLIC LAIOM. 

§ 596. Under the general head of the Land Office 
comes the niode of surveying, selling, and otherwise 
disposing of the public domain. We have already seen, 
that at the adoption of the Constitution, much difficulty 
arose in respect to the public lands,^— -that they were 
finally ceded to the general government, — that ^e gov- 
ernment established a separate department for their bet- 
ter regulation, and that a system has been enacted by 
Congress for their disposition. What that system is we 
shall now enquire. It relates, l£|t. To the mode of sur< 
vey ; and 2d. To the disposition of the lands, whether by 
sale or giilt; 3d. To the title of the occupants. 
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§ 597* 1 • As to the mode of survey. Previous to the 
year 1796, large tracts of land had been purchased by 
individuals of the government, grants had been made to 
Virginia and other states, for military bounty lands, and 
these lands had been surveyed by the respective parties 
claiming title. The surveys were of course different, 
having no relation to each other, and some of them, 
jparticularly those made under the authority of Virginia, 
extremely defective. In disposing of military lands, for 
example, no particular tract was sold, but a warrant was 
issued, and that warrant located by the holder on any 
ground not otherwise disposed of. These warrants 
likewise had different jirioW^te^, both as to date and loca- 
Uouj which frequently had to be determined by litiga- 
tion. The locations also were oflen made to Ic^ upon 
one another. Hence, it became obvious, that some sys* 
tern of survey and sale, haying for its basis safety, reg- 
ularity, and permanency, must be adopted. By the acts 
of May, 1796, April, 1816, March, 1804, February, 
1806, and of March, 1817, a complete system of sur- 
veying, upon scientific principles, was established under 
the authority of Congress. 

§ 598. The surveying of the public lands is divided 
into six divisions, each of which is controlled by an offi- 
cer, called a Surveyor-general, who has under him a 
sufficient number of deputies and clerks, and is charged 
with surveying all the public lands to which the Indian 
title is extinguished within his district. 

§ 599. The surveying districts, as now established, 
are, 1. The Surveyor-general, north-west of the Ohio, 
for the states of Ohio, Indiana, and the territory of Mich- 
igan. 2. The Surveyor of public lands south of Tennes- 
see, for the state of Mississippi. 3. ^Surveyor for the 
states of Illinois and Missouri, and territory of Arkansas. 
4. Surveyor of public lauds in Alabama. 5. Surveyor- 
general for Louisiana. 6- Surveyor of public lands in 
Florida. 
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§ 600. The dtUy of the Surveyor-general north-west 
of the Ohio, as prescribed by the act of May, 1796, 
was the basis of those for all the others. By that act, 
the Surveyor-general was directed to engage a sufficient 
number of skilful surveyors as deputies, and to survey 
and mark the unascertained outlines of lands lying 
within his district, to which the Indian title was extin- 
guished, and to divide it in the manner hereafter de- 
scribed; it was also his duty to frame regulations for 
the government of his deputies, administer the necessary 
oaths, and remove them for negligence or misconduct. 

§ 601. The mode in which he was directed to survey 
the land was this : — The whole country to be surveyed 
is first divided by parallel north and south lines, or me- 
ridiangj exactly six miles apart, and these again are 
crossed by other lines precisely at right angles, or east 
and west, to the first, and also six miles apart; so that 
the whole country is divided into squares of six miles 
on a side, or thirty-six square miles : these squares are 
called iovmshipsj and are distinguished by numbers. 
These again are divided by lines parallel to the former, 
and exactly one mile apart, into other squares, con^ 
taining one square mile. These last squares are called 
secHQuSy and as there are exactly thirty-six square miles 
in a towpship, so there are precisely as many sections, 
numbered from one to thirty'Six, The corners of the 
sections are all marked upon some tree near, and the 
number of the section is also marked. ' Each column 
of toumshipsy or spaces between two of the north and 
south parallels, is called a Range, east or west of cer- 
tain meridians. To describe a section accurately, then, 
you say thus, — Section number 5, in township number 4, 
in Range 3d, west of the Meridian, drawn through tho 
mouth of the Great Miami River. Such a description 
fixes the situation of the ground with absolute certainty. 
The purchaser has on\y ^x«t to ^ to die 3d column of 
townships west of tTi© gvv^Ti laanSMMx, — !«\3m;3ql\sa ^<^«b 
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by the map must be in the eastern part of Indiana, — 
then to look for township No. 4} and lastly for section 
5, of that township, which will be marked by corner- 
posts, and limited by lines blazed on the trees » Since 
the first law directing the mode of sdrvey,. others have 
been passed, authorizing their survey into half and 
quarter sections^ which has been done;* and of late they 
have been subdivided into eighths. Each section, or 
square mile, contains exactly 640' acres; of course, a 
half section has 520, — a quarter 160j — and an eighth 
80. A township, being 3& sections^ contains precisely 
23040 acres. To make these surveys accurately, it 
was first necessary to establish the meridian lines, or 
lines running due north and south; and this, to be done 
well, must be done astronomically. At the accession 
of Mr. Jefferson to the presidency^ he,, for this pur- 
pose^ and fi>r that of establishing the geography of the 
country, appointed a 'gentleman of science and abilities 
to the office of Surveyor-general, under whose direction, 
and by whose astronomical observations, the principal 
meridians of Ohio and Indiana were established. The 
cSame system of survey has been continued ever since> 
and no country can exhibit greater accuracy in its inter-* 
nal geography^ or greater security to its land titles, than 
that portion of the United States which has grown out 
of the pubHc domain. 

§ 603. 2d. The next subject in relation to United 
States lands is their dupa^ttton, whether by sale or grant. 

1. DisposUumbyg^. The United States have been 
in the highest degree liberal, both to states and individ- 
uals, for the purposes either of charity or general utility. 
The principle and the mode of making these grants may 
be known for the whole^ by examining those for the state 
c£ Ohioy the oldest of the states carved out of the public 
domain. 

1 Thepenoa appointed wag the late Co\. 3ax«^ ^*ftSA&s^!^v^Vt)LV)>.C 
the omce of Smveyor^enenl {torn 1802 V\\\ \^\^ 

22* 
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§ 603. 1. In the Ohio Company^s purchase, there 
were reserved two totDnships for the use of a uni- 
versity. 

3. An entire townshjp in Symmes^ purchase was 
granted for the purpose of an academy, or university. 

3. In the Ohio Gompany^s and Symmes^ purchase, 
an entire section in each township is granted for the 
purposes of Religion, 

4. One section in each township, or one thirty-sixtii 
jMrt <^ the whole public land in that state, is reserved 
for tchoois. In the Military District and the Connecti- 
cut Western Reserve, a large number of quarter sec- 
tions were also given, as an equivalent for the thirf^- 
eixth part. 

5. Three per cent, of the funds arising from the sale 
of public lands is reserved for rocids. 

6. The reservations of the salt springs on the Scioto 
and the Muskingum. 

7. Congress have lately made large grants to aid in 
the construction of the Ohio and Miami Canals, — about 
500,000 acres. 

§ 604. The total amount of grants made to the state 
of Ohio for school, mi;kisteria], canal, and other pur- 
IKwes, does not &11 much short of 2,000,000 of acres, 
or one*13th. part of the entire sur&ce of the state. 

The grants in the other states have scarcely 
been less. Those for school and academic purposes 
have been the same; and nearly all of them have 
received large grants for the purposes of public im- 
provement. 

§ 605. 2. Disposition hy Sale. As fiist as the lands 
are surveyed in the manner described, and as in the 
discretion of the President, it may seem necessary, 
they are offered at public sale, at tibe several land offi- 
ces. These offices are created by act of Congress, in 
every large district of surveyed lands, for the purpose 
of convenience to the purchaser. Attached to each is a 
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Register and a Receiver; two officers, whose duty it is, 
as their name imports, to register the sale of lands and 
receive the moneys. The sales are made — 1st, by of- 
fering a large district of land in separate tracts, of sec- 
tions, half sections, quarters, and eighths,*at public sale. 
Notice of this, as to time, place, and terms, is given by 
a general proclamation from the President. It is then 
sol^ to the highest bidder. All the land which remains 
unsold, after being twice offered, may be entered and 
sold at private sale, for the minimum price. Formerly, 
the price was two dollars per acre, and a credit of four 
years given. This was found, however, to be produc- 
tive of great inconvenience, and the lands, after one pay- 
ment, were often forfeited. Now the price has been 
reduced to one and a qiuzrter dollars per acre, and cctsk 
payments. There are now forty-three land offices in 
the United States, and about ^yOOO^OOO of acres soFd 
annually, and more than that number of dollars received 
into the Treasury on account of lands sold. 

§ 606. Title of Occupants. The title of the purcha- 
sers of public lands is the best that can be found. 
They come in as assignees of the United States^ and re- 
ceive a patent from the President. From the accuracy 
with which surveys are made, and the unsettled state 
of the country in which they are made, very little 
chance of a conflicting claim occurs ; bpt if, by any in- 
advertence, such claim should arise and prevail, the pur- 
chaser is entitled to remuneration from the United 
States, and is allowed it to the extent of his claim. 

§ 607. Some other and temporary departments of bu- 
siness come under the general supervision of the Treas- 
ury chief, — such as the settlement of insolvent cases, un- 
der the insolvent laws of the United States, and awards 
under indemnifying treaties with foreign nations. — 
They do not constitute, however, any part of the regular 
business of the department, and therefore are omitted here* 
> They have recently been subdivided into forty acre tracts. 
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WAB DEPABTMENT. 

§ 608. This department was established by act of 
Congress, August, 1789. 

The Secretary of War has a general superintendence 
over all military officers, and likewise of the Indian 
Department. His department is divided into the fol- 
lowing subdivisions, viz : — 

1. War Office. % Requisition Bureau. 3. Pension 
Bureau. 4. Indian Bureau. 5. Bounty Land Office. 
6. Office of the General Staff. 7. Adjutant-generaPs 
Office. 8. Engineers' Department. 9. Topographi- 
cal Bureau. 10. Ordnanco Department. 11. Quar- 
terinaster's Department. 1 2. Purchasing Department. 
13. Pay Department. 14. Subsistence Department, 
15. Medical Department. 

§ 609. 1. War Office. This is the office inmiedi- 
ately directed by the secretary, in which the correspon- 
dence of the department is kept and conducted, and eve- 
ry thing' of a general superintending nature performed. 
The secretary has three clerks and two messengers. 

§ 610. 3. 7%e Reqtdsiiion Bureau,^ In this office 
the re^sUions of the War Department on the Treasu- 
ry are made out, and the salaries and contingencies of 
the department paid. It is conducted by a superinten- 
dent and clerk. 

§ 611. 3. The Petuion Bureau. In this office all 
clamis for pensions are settled, except such as arise un- 
der the Navy Pension Law of 1 799, — that giving pen- 
sions to widows of militia and volunteers, and the act 
of May 15th, 1828) in relation to officers who served to 
the end of the revolutionary war. The number of pen- 
sioners is about 15)0009 and the amount paid them an- 
nually about j^l, 200,000. The number, however, is 
continually decreasing,^and iii a few years, probably, a 
mach smaller amount will be paid in pensions. In thia 
Ciffice is a principal and toMi c^stV^. 
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§ 612. 4* Indian Bureau. To this office are refer- 
red all matters in respect to the Indian relations. The 
duties of this office are the correspondence in relation 
to Indian Affairs, — the management of the funds for the 
civilization of the Indians^-— estimates for treaties, in- 
structions for the application of the money, and the 
mode of holding treaties. Accounts for the expendi- 
tures are passed through this office. 

§ 613. The relations of the government with the In- 
dian nations have become both complicated and hazard- 
ous. From the first formation of the government, it 
has treated with them as with< independent nations; 
their right to the soil has been acknowledged, and pay- 
ment made to them as purchase money, annuities 
granted, and various collateral advantages stipulated in 
their favor. At the same time that this was done, 
many tribes of them have been located entirely within 
the states, and over whose soil the jurisdiction of the 
states has extended. Hence, the hazard of a conflict 
between the independent rights of the Indians and the 
jurisdiction of the states is constantly recurring. Of 
the constitutional points upon this subject,^ we ^have 
spoken in another place. 

§ 614. The practical action of the government with 
respect to the Indians, may be stated under two heads y 

1. Regulation of trade and intercourse with them. 

2. Civilization of them. 

§ 615. Of the regulation of trade and intercourse 
with them. The first act of intercourse with them is 
the holding treaties with them, and settling boundary 
lines. The United States have always held treaties 
with them, and acknowledged them as, in many respects, 
independent nations, and have settled the respective 
boundaries of the United States and them. It is there- 
fore too late to question this point of intercourse. By 
section 3d, of the act of March, 1 802, all persons who 
shall go within the Indian boundaxy) to Kutd^ ^\ ^VJ^n- 
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tmM detiray game^ or shall drive or convey any stock 
of cattle to range on any lands secured by treaty to the 
Indian tribes, are subject to fine and imprisonment. So, 
likewise, if any one go into the Indian country, and 
there commit robbery, or other crime, which would be 
punishable within the United States, he is punishable 
also with fine and imprisonment: and so, if one commit 
murder on an Indian, the ofiender shall sufier death. 
No one is permitted to reside in the Indian country, or 
purchase any thing of the Indians without a license, 

§ 616* No person is allowed to purchase, lease, or 
take any other conveyance firom an Indian, of any land 
within the bounds of the United States, except it be in- 
cluded by some treaty made by the United States with 
the Indians : and it is a misdemeanor for any one not 
employed under the authority of the United States, di- 
rectly or indirectly to treat with any nation or tribe of In- 
dians, for the title or purchase of any land held by them. 

^ 617* The Superior courts in each of said terri- 
torial limits, and the Circuit and other courts of the 
United States, of similar jurisdiction in criminal causes, 
are invested with fiill power and authority to hear and 
adjudicate all such crimes and ofiences. 

§ 618. By the same act, it is lawful for the military 
force of the United States to apprehend any person who 
may be found in the Indian country, over and beyond 
the boundary line; that is, irUruders, 

§ 619. 'For the. purpose of carrying on a proper 
trade with the Indians, the superintendents of Indian 
afiairs, and the agents under the direction of the Pres- 
ident, are authorized to grant licenses to trade with the 
Indians. These licenses are granted to citizens, and to 
none others. Those who take licenses are obliged to 
enter into penal bonds,^ in sums proportioned to their 
capital, conditioned for the due observance of the laws 
legulating trade and intercourse among the Indians. 

tActof May6,l833. 
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§ 620> AH purchases for and on account of Indians, 
for annuities, presents, d&c. &c., are made by Indian 
agents and governors of territories, acting as superin- 
tendents. In all trials in which an Indiap and a white 
man are parties, the burden of proof shall rest upon the 
white man, in every case in which an Indian shall make 
ou^ a presumption of titl^. For the purpose of superin- 
tending the Indian intercourse, an olSicer is appointed by 
the President, called a Superintendent of Indian Affairs. 

§ 621. ^Licenses to trade with the Indians are not 
granted to any but citizens. Foreigners j who go into 
any of the Indian territories within the limits oi the 
United States, are subject to fine and imprisonment. 

§ 622. 2. Civilization of the Indians. For this ob- 
ject, the United States have fix>m time to time used 
various means. To promote cimUzatian among the 
firiendly Indians, and to secure the continuance of their 
firiendship, it was enacted, that the President of the Uni- 
ted States might furnish them with domestic animals, 
io^lements of husbandry, goods, and money, at his dis- 
cretion; and might also appoint such persons, from time 
to time, to reside among them as he may think fit. 

§ 623. The President' was also authorized to take 
such measures as he may think expedient, to prevent 
the vending or distributing spiriiuoua liquors among the 
Indians. 

§ 624* In addition to these enactments, Congress, by 
the act of March 3d, 1819, authorized the President to 
employ persons of good moral character to instruct them 
in U^e mode of agriculture suitable to their oonditioB, and 
for teaching them reading, writing, and arithmetic, to 
be governed by such rules and regulations as the Pres- 
ident may prescribe. 

§ 625. The United States have expended much 
money and employed many agents upon the objects 
conteinplated by these provisions, but little progress has. 
I Act of 1816w a Act of Maich, 1803» Scct.^1. 
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ever been directly made in the civilization of the Indians. 
The frontier tribes have always retained their original 
barbarism. The Cherokees, Choctaws, dLc, who have 
continued within the bosom of the white settlements, 
have made some little progress in the arts of civilized life. 

§ 626. 5. Bounty Land Office. ^ This is an office in 
which claims for military bounty lands, originating, in 
the Revolutionary and late war are examined, and from 
which military bounty land warrants issue. 

§ 627. 6. Office of the General Staff. This is the 
office of the Commander-in-chief. His duty is to com- 
mand the. army, to arrange the military force in the best 
manner, to superintend the recruiting service; to ordei 
courts-martial, and decide in all cases except those io 
which life is concerned, or the commission of an officer 

§ 628. 7* Adjutant-generaPs Office. In this office 
are deposited the records which refer to the personnt 
of the army from the earliest period of the government 
In this office, military appointments and commissions an 
made out and registered; enlistments recorded; monthl} 
returns of the troops received and preserved. All or 
ders from Head Quarters, and all regulations and gen 
eral orders of the War Office, are communicated 'througl 
the Adjutant-general: In this office, the annual returns 
of the militia, arms, accoutremeiits, &c, are deposited 
as likewise the appointments and commissions of the 
officers of the militia of the district of Columbia are re- 
gistered and distributed. 

§ 629. 8. Engiiieer Department. The chief of the 
Engineer Department is stationed at the seat of govern- 
ment, and directs and regulates the duties of the corps 
of engineers, and of such topographical engineers as 
may be attached to it; he is also inspector of the Mili- 
tary Academy, and charged with its correspondence.' 

§ 630. 9. Topographical Bureau. This Bureau has 
charge of all topographical operations and surveys for 
^ Force's National Calendar. «Ibid. 
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nilitaiy purposes, and for internal improvement, and of 
the maps, drawings and documents in relation to those 
duties. 

§631. 10. Ordnance Department, The senior officer 
of ordnance is stationed at the seat of government, and 
charged with the general superintendence of his duties. 

§ 632. 11. Quarter'nui^ter^s Department, The ob- 
ject of this department is to insure the supplies and 
&cilitate the movements of the army. The Quarter- 
master-general is stationed at Washington, and has, un- 
der the direction of the Secretary at War, the exclusive 
control of all the <][uartermasters, and assistant quarter- 
masters, and of all the officers and agents acting for the 
department. It is the duty of the Quartermaster-gen- 
eral and his agents to provide quarters and transporta- 
tion for the troops, and transportation for military stores, 
camp equipage, provisions, &c. &c. ; provide for open- 
ing and repairing roads, bridges, &c. He purchases all 
forage, fuel, stationary, &c.; provides all horses, wag- 
ons, boats, and materials for building barracks, hospitals, 
stables, and bridges. Officers of the Quartermaster's 
department make all contracts for the supplies of the 
army, and have the right to make payment for all sup- 
pUeSf which by regulation they have the right to con- 
tract for. No officer is allowed to be concerned, directly 
or indirectly, for himself or others, in any contract w;ith 
any department of the government, nor in the purchase 
of any claim on government. Whenever private 
grounds, building, or property are occupied by the 
troops of the United States*, the Quartermaster must 
make reasonable compensation to the proprietor. 
Every officer in the Quartermaster's department gives 
bonds to the United States, conditioned for the faithful 
performance of his duty. 

§ 633. 12. Purehasing Department, The Commissa- 
ry-geneial of Purchases purchases' on the orders and 

1 Force's National Calendar. 
23 
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estimate of the war department, all clothing, camp 
equ^ge, saddles, and all articles required for the pub- 
lic service of the army of the United States, except 
such as are ordered to be purchased by th^ Ordnance, 
.Quartermaster's, Subsistence, and Medical Depart- 
ments. 

§ 634. 13. Pay Department, The Paymaster-gen- 
eral is stationed at the seat of government, and is char- 
ged with the military responsibilities of this department 
in all its details. The subordinate officers of the pay 
department are subject only to the orders of the Pay- 
master^eneral and Secretary at War. The troops are 
paid every two months, or as near it as is possible. 

§ 635. 14. Subsistence Department* The Commis- 
sary-general of Subs^tence makes estimates of expen- 
ditures iR>r his department, purchases subsistence for the 
army, makes payment to contractors, arranges his 
assistonts, &c. 

§ 636. 15. The Surgeon^general — is stationed at 
Washington, and is the director and accounting officer 
of the Medical Department. He issues all orders and 
instructions relative to the professional duties of the 
medical staff, and receives such reports from them as is 
necessary to the proper performance of their duties. 
He receives quarterly reports of the sick from each 
officer, with such remarks as may explain the nature of 
the diseases of the troops and the practice adopted. He 
receives from every surgeon and assistant surgeon hav- 
ing charge of public property, semi-annual returns of 
the same, and also annual requisitions for the supplies 
required for each hospital. > It is his duty to make all 
such returns to the Secretary at War as may be neces- 
sary to explain alf the concerns of the department un- 
der his charge, with such remarks relative to the 
improvements in practice and police, clothing, &c., of 
the armyi as may seem to be required for the preservi^ 
tjon <^ health, and Hhe |(^ olV)M^^\i^v&. ^xniAia. 
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NAVT DEPABTHBNT* 

§ 637* The Navy Department was not created until 
some time after the departments of State, War, and 
Treasury were in efficient operation. The office of 
Secretary of the Navy was erected hy the act of the 
30th of April, 1798. He has a general superinten- 

- dence of the naval establishment, and issues all orders 
to the navy. He is by usage a member of the cabinet, 
and holds his office at the will of the President. The 
secretary is assisted by eight clerks and two mes- 
sengers. 

§ 638. By the act of February 7th, 1815, a Board of 
Navy Commissioners was established. The board con- 
sists of three postncaptains, who have power to adopt 

- such rules and regulations for the government of their 
-meetings as they may think expedient; and the board, 

BO constituted, is attached to the office of the Secretary 
of the Navy, and under his superintendence discharges 
all the ministerial duties of said office relative to the 
procurement of naval stores and materials, and the con* 
struction, armament, equipment and employment of ves- 
sels of war, as well as all other matters connected with 
the naval establishment of the United States. And the 

- board appoint their own secretary, who keeps a record 
of their proceedings^ subject at all times to the inspec- 
tion of the President of the United States and the Sec* 
TOtary of the Navy. 

§ 639. Six clerks, a draugh'tsman, messenger, and 
superintendent of building are employed by the Board 
of Navy Commissioners. In addition to the above 
officers, attached to the department ancf to the navy 
officers, there are twelve Navy Agents, seven Naval 
Storekeepers, and eight Naval Constructors. 

POST-OFFICB DEFABTMBMT. ^ 

§ 640O The Post-office Department has been vql <»^rs^ 
ation since the first organizatioii ot \!bk!^ ^topt^sroBassoX* 
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but the act which gave it the present form and constitu- 
tion was passed April 3O9 1810. By that act the Gen* 
eral Post-office is placed under the direction of a Post- 
master-general. He has two assistants, and such clerks 
as are necessary to perform the business of his office. 
He establishes post-offices, and appoints such post- 
masters, as he may deem expedient, on routes estab- 
lished by law. He gives all persons employed in his 
departihent instructions upon their duty. He provides 
for the carriage of the mail on all such post-routes as are 
established by law. When he thinks proper, he may 
designate the route, where there are more than one, 
between places designated by law for a post-road. He 
requires the accounts, vouchers, and balances of the 
several postmasters quarterly. He pays all the ex- 
penses arising from the conveyance of the mail, the col- 
lection of the revenue of the department, and other ex- 
penditures; he prosecutes offences against the depart- 
ment; he renders a quarterly account of the roceipts and 
expenditures to the Secretary of the Treasury ;^^ he super- 
intends all the business of the department, and in case 
of death, resignation, or removal, is succeeded by the 
senior assistant till a successor is appointed. 

§ 641. The Postmaster-general, and all in the gen- 
eral post-office, as well as all who have the care, cua* 
tody, or conveyance of the mail, must take an oatk 
to petform aU the duties required of themy and ah' 
stain from every thing forbidden by them, in relation to 
the post-offices and post-roads within the United States. 

§ 642. To place the conveyance of the mail entirely 
under the supervision of the Postmaster-general, all pri- 
vate mails are forbidden, and all persons are prohibited| 
directly or indirectly, from conveying letters from place 
to place.^ 

§ 643. The expenditures of the Post-office Depart- 
ment are paid from ila Tece\^t«m \^stage. In this re- 

• Act of Apnl »i^\SVJi>^«cietf«x\^ 
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4ipect this department differs fronti all the others. Its 
ibnds do not make up a part of the general revenue of 
the country, nor are its expenses paid from it. Its re- 
ceipts and its expenditures are kept within itself. In 
this manner, as its fiinds extended, new mail routes 
have been established; the mail greatly expedited on 
.the old ones, and their frequency increased. Indeed, 
the great increase of postage and post-routes show, 
more than any other, the augmentation of numbers, busi- 
ness, wealth, and intelligence of the people. 

§ 644* The Postmaster-general is assisted by two 
assitUuUSj an examiner, register, solicitor, three book- 
keepers, and six^y-iwo clerks.^ 

§ 645* The business of the office is divided into three 
divisions; at the head of the Ist is the First Assistant; 
of the 2d the Second; of the 3d^ the Chief Qerk. 

§ 646. 1* Of the First Division. Under this divi- 
sion are included the Book-keeper's Office, Solicitor's 
Office, Pay Office, Examiner's Office, and Register's 
Office. The senior assistant is charged with duties ap- 
pertaining to the Finance Department; with the super- 
vision of cash disbursements, with the comptrolling of 
incidental expenses, when audited by the Chief Clerk; 
with examining and reporting to the Postmaster-general| 
when deficient, the deposites of the weekly, monthlyi 
and quarterly proceeds of the depositing post-office. 
. § 647. Book"keeper*s Office. The principal book- 
keeper* is charged with five legers, containing 3000 
postmasters' accounts, the ccmtractors' accounts for the 
same region, as well as the general accounts of the de* 
partment, a journal and abstract of the day-book far 
the same district. 2- The second book-keeper is, in 
like manner, charged with four legers, containing nelw 
3000 postmasters' accounts, the contractors' accounts 
for the same section, a journal and a day-book, as be* 
frre* 3« The third book-keeper is chaiged with fbur 
1 Foice'f lYational CaltndaX) \^ . ^\&At^ Y^Rw 

^3* 
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legers, containing 3500 postmasters' accounts, and othi§r 
accounts and books as before. 

§ 648* Solicitor's Office. The solicitor has the final 
settlement of all accounts, and the collection of all bal* 
ances due, the ccnnmencement ^f suits, and the cor- 
respondence with the United States Attorneys and 
others in relation thereto. Also, the statement of post- 
masters' accounts, and the correspondence en questions 
of difference with them. 

§ 649. Pay Office, It is the duty of the pay-clerk 
to examine the accounts of all contractors for the trans- 
portation of the mail; ascertain the annual and quar- 
terly payments to be made on their contracts ; issue the 
drafts in their &vor, on the postmasters belonging to 
their routes; to keep the pay-books of the pay due, of 
the sums drawn firom the post-offices, and of the drafts 
and checks transmitted, and furnish certificates of the 
sums required to the assistants. He is also agent for 
the payment of the officers and others of the depart- 
ment; he has four assistant clerks. 

§ 650. The Examiner's Office, The chief examiner > 
is charged with the opening, auditing, and examining 
of all postmasters' accounts; notifying and reporting all 
delinquents; with notifying postmasters of the errors 
in their accounts ; receiving and depositing remittances, 
' and returning those not receivable. 

§ 651. T%e Register'^s Office, ' The Chief register pre- 
pares all the accounts of the department for the Treasu- 
ry, with their proper vouchers, with a general account 
current of the transactions of the department, and su- 
perintends the copying and adjusting the accounts for 
the Treasury. The register is assisted by three as- 
sistants and three clerks. 

Second Division* 

§ 65% This divtsion is under the direction of one df 
the Assistant PosUnasleis-s^uetsX. ^v^ ^>aJckfe% ^ijk to 



THE KATIONAIi CM)NSTITirT20ir. STl 

take charge of the establishment and regulation of poet* 
offices :^ the appointment, supervision, and instruction of 
jK>stnia8tera; the security of remittances by mail; the 
examination of mail routes, to determine the location of ^ 
new offices; the reporting of applications and eouf 
plaints to the Postmaster-general. 

§ 653* Office of Appointments and Insiructunu. This 
is attached to the second division, and has nine clerks-| 
ofthese,your are corresponding clerks^ whose duties con* 
sist in the examination and endorsement of memorialsi 
letters, &c., &^. One clerk, whose duty it is to prepare 
the letters of appointment, discontinuance, bonds, &lCj 
&.C. One clerk, who writes notices of appointments, 
change, &c. One letter-book clerk, who records and des- 
patches the letters from this office; and two other clerks. 

§ 654* Dead Letter Office, This office is under a 
superintendent and four clerks. The superintendent 
examines dead letters ciMitaining articles of value; en- 
ters and numbers them, and transmits them to the own- 
ers: in other cases, he numbers them, enters them, and 
files them. He also corresponds on the subject. Let- 
ters that have no enclosures are burnt. 

§ Q5^* Office of MaU Depredations, To this office 
is assigned the business of attending to all cases of mail 
losses and depredations, ^^.^ ^^c. 

Third Division. 

§ 656. The Chief Clerk is charged with the duties 
of this division. 

Office, of Mail Contracts, The business done in this 
branch is always prepared, and submitted to the Post- 
master-general for his examination and decision. There 
tire four corresponding clerks in this department; one 
contract clerk; one route-hook clerk; two letter-hook derJ^g 
one fine clerk. 

To the Post-office Department are attached two 
watchmen, and three messeugei^. 
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HINT 

§ 657- The Mint of the United States was establisli* 
ed by the act of April 2d, 1792. 

The officers of the Mint are a Director, Chief Coinery 
Assayer, Engraver, Melter and Refiner,^ and a Trear 
surer, and as many clerks and workmen as are neces- 
sary. The duty of the Director is to tuperiniend and 
manage the business, and all the officers and persons 
employed iuvit. The As'sayer assays all the metals 
which require it, and delivers them to the chief coiner. 
The Chirf Coiner coins them in such quantities as the 
director requires. The Engraver sinks and {Prepares 
the dies for the coin, with the proper devices and in- 
scriptions. The jSfelter and Refiner take charge of all 
copper, and silver or gold bullion, delivered out by the 
Treasurer after assayings and reduces the same into 
bars and ingots for the rolling mills, and then delivers 
them to the coiner or treasurer , as the director deems 
expedient. The Treasurer receives and gives receipts 
for all metals which may be lawfully brought to the Mint 
to be coined; and for ascertaining their quality, he de- 
livers from every parcel so received a number of grains 
to the assayer, who assays such oi them as require it. 

§ 658. Every officer and clerk of the Mint, before he 
enters open the duties of his office, takes an oath or 
affirmation, before some judge of the United States, 
faithfully and diligently to petform the duties thereof. 
The Assayer, Chief Coiner, Melter and Refiner, and 
Treasurer, give bonds to the Secretary for the faithful 
and diligent performance of their several duties. 

§ 659. Every person is allowed to bring gold and 
silver bullion to the Mint to be coined, and it is assayed 
and coined as soon as practicable afler it is brought; 
If it is of the standard of the United States it is coined 
£ree of expense; but the treasurer is not obliged to re« 
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ceive silver in less quantity than two hundred ounceti 
nor gold less than twenty ounces, when less than the 
standard vakie. When it is less than the standard 
value, it is coined at the expense of the owner. ^ 

2. OF THE LEGISLATUBE. 

§ 660. The operation of the Legislative branch of 
the government consists in the exercise of the latir- 
making power. Congress, as we have seen in the 1st 
Article of the Constitution, consists of two branches, 
the House of Representatives and the Senate. The 
organization of these bodies respect, 1st, their officers; 
2d, their committees; and 3d, their rules^ 

§ 661. 1st. Of their officers; these are, the presiding 
officer (in the House, the Speaker, and in the Senate, 
the yice-President), — the Clerk, — Sergeant^at-Arms, 
and Doorkeeper. When the House meet at the seat 
of government, they usually appoint the oldest member 
present Chairman; afler that, they proceed to the elec- 
tion of a Speaker, a majority of all the vote^ present 
being necessary to a choice; afler this they elect a 
Clerk, — Sergeant-^t-Arms, and Doorkeeper. When these 
officers are elected, and the members sworn, which they 
are by the Clerk, the House is said to be organized and 
ready to do business. In the Senate, the Vice-1 'res- 
ident takes the chair; or, if not present, a president pro 
tem, is chosen: then the Clerk and other officers are 
chosen, as in the House. 

§ 662* The power and duties of the Speaker are 
to preside and keep order in the House;-:— to appoint 
committees,^ unless otherwise specially directed by the 
House; — to sign all acts, addresses, and joint resolu- 
tions of, and all writs, warrants, and subpcenas, issued 

1 Congress have, by an act passed at the session of 1834-5, cieated 
branches of the Mint in the southern states, where the gpld it cbieiy 
.found. 

> Jefferson^s Manual, 157. 
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by order of the House, shall be under his hand and seal, 
attested by the Clerk ; he has power to clear the galle- 
ries when there is disturbance; he puts all questions to 
the House, and in case of ballot, is entitled to vote; in 
other cases he is not, unless the House is equally di- 
vided, or his vote given in the minority would make it 
equal. 

§ 663. The duty of the Cleric to make, print, and de« 
liver to each member, at the commencement ^of eve'7 
session of Congress, a list of the reports which it is the 
duty of any officer to make to Congress, referring to the 
vpage of the journals in which it is contained; it is his 
duty to keep the journals of the House, and at the end 
of each session to send a printed copy thereof to the { 
Executive, and to each branch of the Legislature of ^ 
every state; he must note alt questions of order, and s 
place them at the end of the journal of each session. 

§ 664. The duty of the SergeaiU-^U-Arm^ is to attend 
the House during its session, to execute its commands, 
and all such process as shall be directed to him by the . . 
Speaker. | ^ 

§ 665. The duty of Doorkeeper is explained by his j , 
title. r 

§ 666. The chief husincM of legislative bodies u I 
* done by their eomndUeeai — to whom all matters ofbusi- ) 
ness, requiring investigation and consideration, are first \ , 
referred ; and by whom a report is made upon the sub- 
ject, which report is the topic of consideration with the 
House. Committees in the House are appointed by the 
Speaker, in the Senate by baUot, In the House they 
consist of «even members each; in the Senate ofjive. 

§ 667* The committees are formed by arranging all 
the chief subjects of importance into classes, with an 
appropriate title, and to each appointing a separate com- 
mittee. These subjects and classes are enumerated ia 
the niles and ordetft of \!h^ House, and, with little varia* 
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,tion| are the same in both. By the 7th Sect, cf the Ist 
Art* of the Constitution) it is provided, that all bUUfor 
raising revenue shall originate in the House of Repre- 
sentatives; hence the House have a conunittee which 
the Senate have not, styled The Comndttee Qf Ways and 
Means.' This committee is one of the most important 
jMirts of the machinery of legislation, and of the govern- 
ment itself; for in it are investigated all the moneyed 
affairs of the nation, and by it are digested and reported 
the various plans of revenue and finance for the sup- 
port and credit of the government. . 

§ 668. The principal committees in either House are^ 
the committees on Foreign Relations, on Commerce, 
on the Judiciary, on Military Affairs, ^c. 

§ 669. These committees, with several others, not 
enumerated, are called standing committees: besides 
these there are select committeesj appointed for specific 
objects, and only for the particular occasion ; these are 
appointed, either from the great importance of the topic 
under consideration, or the particular desire of mem- 
bers having them in charge. Besides these, the whole 
House, at times, resolves itself into a committee, called 
the committee of the whole. The object of this is to 
obtain greater freedom of debate: when in committee 
of the whole, the speaker does not preside, but a chair-* 
man appointed for the occasion ; nor do the rules of the 
House govern, but simply order is preserved, as in 
common deliberative assemblies. When the committee 
of the whole have finished their discussions, they rise, 
and like other committees, report ta the House, the 
speaker resumes the chair, and the members vote in 
the House upon the acceptance or rejection of the re- 
port. In this manner important subjects are more 
fireely discussed, and more deliberately decided upon 
than if they passed merely through the House. 

§ 67(X. The regular and constant business of the 
House is concocted first in the standvim ^A\ssIA^^^^»> 
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for exampie, the appropriation bills for support of gov- 
ernment are drawn up in them; bills for claims, for the 
aale and grant of lands, &c. 

§ 671* The order of business is as follows; after 
Congress is organized, the President's Message is re- 
ceived and read, with the accompanying documents; 
then such part of it as relates to our intercourse with 
foreign nations, is referred to the conmiittee on foreign 
t^airs: so much as relates to the army, military aca- 
demy, &rC. 6lc. to the committee on mUiiary affairs, and 
so on of each subject : these committees examine the 
recommendations made by the President and the re- 
spective departments, and report such bills as they think 
necessary and proper: on these Congress decide by ac- 
cepting or rejecting them. 

§ 672. If any member wish to obtain the action of 
the House upon a particular subject, he must do it in 
one of the following modes: — 1st, by resolution; thus, 
if it is desired to obtain the opinion of the House upon 
a particular point, a member introduces a resolution, 
<< Resolved so and so;'' upon this resolution the House 
act, and its sentiment upon that subject is immediately 
obtained; again, if it is desired to obtain the report of 
a committee, or a bill upon a given subject, a resolution 
is introduced, directing the conmiittee to report, dr 
otherwise, and the House at once pass it Qr not, at its 
discretion; calls for information upon the departments 
are likewise made in this manner. 2d. Another mode 
is that of obtaining leave to bring in a bill; when a sub- 
ject does not regularly come before the committee, or 
the instant action of the House is required, this is some- 
times adopted. Regular bills are brought in by the 
committees, and for a member to bring in a bill, the 
House must grant leave. 

§ 673. The order of daily business is, 1st. As soon 

the journal of the preceding day is read,^ the Spettker 



■f 



THE NATIONAL CONSTITUTION. 277 

ealls for petitions from the members of each state and 
territory;^ when these petitions are presented and dis- 
posed of, reports from the standing and select commit- 
tees are called for and disposed of; to these subjects, 
and to that of resolutions^ only one hour a day is allowed. 
After this is done, and the Speaker has disposed of com- 
munications on his table, he proceeds to call the order 
of the day^ which consists of unfinished business, in 
regular order, and subjects particularly set apart for 
that day. 

§ 674- In carrying a bill through the House, there 
are certain steps which must be taken before the final 
decision is made; and there are certain rules which 
must always be observed while a subject is under dis- 
cussion: — Thus, every hUl must be read? three times 
previous to its passage ; and each reading must receiye 
the formal sanction of the House. No bill can be twice 
read on the same day, without special leaye of the House. 

§ 675. The first reading of a bill is for information, 
and if opposition be made to it, the question is put by 
the Speaker, << Shall this bill be rejected?'^ If no oppo- 
sition be made, or this question is rejected, the bill goes 
to its second reading withoht a question. On the second 
reading of the bill, it may be either engrossed or com- 
mitted; if committed, the House determines whether it 
shall be a select committee, or a standing committee, or 
a committee of the* whole: if to a committee of the 
whole, the House determine on the day. If the bill be 
engrossed^ then the House appoint a day upon which it 
shall be read a third time: after the bill is read a third 
time, the question is upon its final passage. 

§ 676. When a bill shall pass, the Clerk must certify 
it, noting the day of its passage at the foot. There are 
various rules to be observed during the discussion, but 
we shall notice only those which have a direct efiect in 
facilitating or retarding the business of the House* 
' Jeifersan?s Manual, R\ile 17 . ^ W«gol« 
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§ 677* The chief of these are the rules in respect to 
motions, by which the business before the House is fre* 
quently very much accelerated or retarded, even against 
the wishes of the majority. The ^ principal motions, and 
the order of their precedence, is as follows : the motion 
to adjaumy — ^to lie on the tahle^ — ^for the previoua ques' 
tum^ — to postpone t6 a day certain^ — to coTimdt or amend^ 
— ^to postpone indefinitely. The motion to adjourn takes 
precedence of all other questions ; afler 4 P. M. it is al- 
ways in order. The motion to lay on the table has 
next precedence; this motion, if it succeeds, gives the 
subject the go^j till it is formally recalled by a motion 
to take it up; this, unless the majority for the measure 
is strong, is difficult to be done. The previous question 
is a formidable motion in the hands of a majority; it can 
only he called for by a majority, and precludes all de- 
bate. It -is used by the majority to press a question 
when measures are taken by the minority to delay and 
protract the action of the House upon the subject in 
hand; or when the debate becomes vexatious, or improp- 
er, — or to get rid of discussion. 

§ 678. Upon all questions where there is any oppo- 
sition made, the yeas and nays are taken; that is, the 
members vote alphabetically, in the affirmative or nega- 
tive, upon the question before them. The yeas and 
nays may always be demanded by one-fifth of the mem- 
bers present. 

§ 679. The rules and usages observed by parlia- 
mentary bodies are all favorable to deliberate and pru- 
dent legislation, and to the just rights of the minority. 
If legislation could be hurried off as rapidly as ordinary 
business, the majority wduld do many acts their delib- 
erate reason would disapprove, and be impelled to much 
oppression upon the minority. As it is by means of 
rules and restrictions, the forms, if not the reality, of 
justice and decorum are observed. 

I Jefferson^ Manual, Rule S9. 
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§ 680. The rules for the Senate are nearly the same 
with those of the House : indeed substantially, all par^ 
lianientary bodies in this country observe the same 
rules. 

§ 681. After a bill has passed, it is carefully en- 
grossed by the Clerk, and sent to the other House by a 
proper person. When a bill has passed both Houses, it 
is duly enrolled on parchment, by the Clerk of the House 
of Representatives, or Secretary of the Senate, before 
it is presented to the President. Afler they are en- 
rolled, they are examined by a joint committee of the 
Senate and House of Representatives, who carefully 
compare the enrollment with the engrossed bills, and cor- 
recting any errors that may be discovered in the en- 
grossed bills, make their report forthwith to the Houses. 
After examination and report, each bill is signed in the 
respective houses, first by the Speaker of the House of 
Representatives, then by the President of the Senate, 
and afler being thus signed, is presented by the commit- 
tee to the President of the United States for his appro- 
bation; it being endorsed on the back of the enrollment 
in which House the same originated. No bill that has 
passed one House is sent to the other for concurrence 
within the three last days of the session. 

§ 682. The signature of the President is affixed to 
all bills whioh meet his approbation, and this completes 
the last act o£ practical legislation. When bills are thus 
completed, they make a part of the laws of the nation, 
and from the day mentioned in the bill, take effect ac- 
cordingly* 

3d. of the judiciart. 

§ 683. By Art. 3d, Sect. 1st, of the Constitution, the 
Judicial power of the United States is vested in a Sif 
pretae Courts and such inferior courts as Congress may 
appoint. By Sect. 8 of Art. 1, Congress have power 
to make all laws necessary and proper to carry these 
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provisions into execution. Accordingly, in September, 
1789, Congress passed the Judiciary Act, which has 
since been frequently amended, organizing the Supreme 
and Inferior Courts, and prescribing the mode of action. 

§ 684. The Courts established are, first, a Supreme 
Court J consisting of a chief-justice and six associates; 
3d. A District Court, consisting of one judge for each 
district, of which there are many; 3d. A Circuit Court, 
consisting of one judge of the Supreme Court, and the 
district judge in connection. 

§ 685. Under other heads, we have seen what was 
the jurisdiction of these courts : we are here to learn in 
what mode they operate, and whatfimctions they perform. 
These may be considered, 1st, as to the objects which 
courts effect; 2dly, as to the means of effecting them; 
and Sdly, as to the mode by which their decisions are 
carried into execution. 

§ 686. 1. As to the objects of Courts of Justice. 
The general object of all courts is to udmimster justice.^ 
It is to enforce right, and punish or repress wrong. 
Thus, for example, if James has a right to a field, which 
Paul has taken and keeps, James may appeal to the 
Courtj and that will give judgment against Paul, and 
restore the field to James ; or if Paul being rightfully in 
possession of the field by a lease for cultivation, com- 
mits waste upoiTit by cutting timber trees, James may 
appeal to the court; and it will restrain Paul firom cutting 
them; or again, if Paul steals the goods of James, the 
court will punish Paul and restore the goods. Thus, as 
the general object of the Executive Departinent is to 
execute the laws, so that of the Judiciary is to pass judg^ 
ments upon infringements of them, and carry these 
judgments into effect. 

§ 6&7. The objects of the United States Judiciary 
are, in conformity to the United States Laws, of the 
same general nature, but different in extent and relations 

>3Blackst. 24. 
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from those of the states. These have, however, been 
defined chiefly under the jurisdiction of the United 
States Courts. The objects of the State Judiciaries are 
the enforcement of municipal rights of every description^ 
and the punishment of state offences; while the United 
States Judiciary concerns chiefly the enforcement of 
municipal rights only of a certain character, offences 
against the laws of the United States, and maritime 
law. 

• § 688- 2. But to enforce rights, and punish crimes, 
courts must have the means to bring the parties before 
them, and to ascertain the truth of the case. These 
means consist, 1st, of the officers of the court; and 2dly, 
of process, 

§ 689. Ist. The ofRcers of the United States Courts 
consist of clerks, marshals, attorneys and reporters. 
The duty of clerks is to keep, in books prepared for that 
purpose, iin exact record of each case which comes be- 
fore the court, with all the proceedings which have 
taken place upon it at each successive stage. This 
record is kept carefully in the public ofRces, and is of 
such solemn import, that when a cause has once been 
decided, it cannot be impeached, but is conclusive against 
I the parties to it, their heirs and successors forever. . By 
i Sect. 7th of the Judiciarf Act, the Supreme Court and 
the District Courts have power to appoint their own 
clerks, and the clerk of the District Court is also cleric 
of the Circuit Court. 
I § 690. The Marshal is what is termed the iR»tM- 

I terial officer of the court, that is, he ministers or acts 
I for the court in all its executive proceedings. Thus, 
\ if the court directs a person to be brought before 
> them, the marshal sees it done by serving the or- 
der of the court upon him, and if he will not come 
voluntarily, compelling by force; for which purpose 
he can call upon all bystanders and others for as* 
sistance. 

24* 



S83 FKACTICAL OPBBATIOlf OF 

§ 691. The general duty of the marshal' is to attend 
upon the District and Circuit Courts when sitting, and 
upon the Supreme Court in the district in which that 
court shall sit; and to execute all lawful precepts di- 
rected to him, and issued under the authority of the 
United States. The marshal has power to appoint 
deputies, who are removable from ofEce at the pleasure 
of the judges of the District and/ Circuit Courts. For 
the faithful performance of his duties he is bound, with 
securities, in a large sum. In all cases where the mar^ 
shal or his deputy is a party, the writs or precepts are 
directed to some disinterested person, who has power 
to execute them. The marshal sometimes* has other 
duties assigned him by law, — ^but his general and 
proper duty is that of executing the process, of the 
^urt. 

§ 692. Attorneys at Law are persons supposed to be 
learned in the law, and as such are appointed by the 
courts to practice law, and conduct suits within their 
jurisdiction. As they are appointed by the courts, they 
are removable at the pleasure of the courts. They are 
considered officers of the courts, and amenable to them. 
The requisites to license a person to practice law in 
the several states, are enacted by statute: in the United 
States Courts, any one may [Practice who can practice 
in the courts of highest judicature in the state where be 
resides. 

§'693. A reporter is likewise an officer of the court. 
He. is some one licensed by the court to report and 
publish their judicial decisions and opinions. Doubt- 
less, any one can report the proceedings of a court of 
justice, but they would not have weight or authority 
unless done under the sanction and inspection of the 
oourts. Reporters are now appointed by nearly all the 
courts of highest jurisdiction in the several states. These 
reports are used as precedents and authorities upon which 

* Judiciar? ^t\%^«cx.*ia» 
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to decide similar cases. They are constantly cited at 
the har, and make up the largest portion of a lawyer^s 
library. A learned judge has said, that << the first and 
greatest lesson a judge has to learn is to afiide by pre-- 
cedents.'^ The reports of decisions in the Supreme 
Court of the United States have acquired an immense 
authority, both from its being the tribunal of ultimate 
resort, and from the learning and ability of its judges. 

§ 694* OfProcesi. ^Process is the method taken 
by the law to compel a compliance with its demands : 
as such it comprehends all the written orders of the 
courts, from the commencement of a suit till its termi- 
nation by execution of the judgment. 

§ 695. Process is of two kinds; Mesne and Itnail, 
Mesne Process is all that process which is issued prior 
to the judgment, — such as writs to bring the parties 
before the courts, summoti juries, witnesses, &lg^ Final 
Process is all that process necessary to carry the judg* 
ment of the court into execution^ as the writ of capias. 
ad satisfadendumj to take the body for satisfaction, and 
the writ levari facMS^ to levy on lands» The distmc^ 
tion between mesne and final process being made by 
the judgment, all before that being Mesne, and all afteir 
Final Process. 

§ 696. The terms im^ and process are in the Ameri- 
can practice nearly confounded, but in I^gland the 
v>rit means what is called the original, or the writ issued 
to commence, or found an action at law. Here a tarit 
is a mandatory letter from the court, direcjting parties 
and persons to be brought before it^ and things to be 
done. ' 

§ 697. By the act of May, 1792,*^ all writ* and pro- 
cesses issuing from the Supreme or Circuit Court shall 
hear teste, that is, be signed and issued as of the chief 
justice; and all writs and process issuing from the Dis- 
trict Court, shall bear teste of the judge of such court 
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which writs and process shall be under the seal of the 
court, and signed by the clerk thereof. 

§ 698. The forms of writs, and executions, except 
their style, and that of other process, in suits at Com- 
mon Law, are the same as are used in the Supteme 
Cdurt of each state respectively. 

§ 699. 3d. Of the mode in which the decisions of 
courts are carried into effect. Much of this has already 
been explained under the head of Process, but the 
executive part is yet to be explained. 

§ 700. The judgments of a court may have two gen- 
eral objects; Ist, to punish for crimes and misdemea- 
nors; or, 2dly, to obtain a debt. 

§701* 1st. The punishment of crimes may be either 
by imprisonment, or death. Both are executed under the 
order of the court, by the marshal, who confines the 
prisoners in the place assigned them, or executes them 
according to the sentence. Jn each county is erected a 
public jail, for the purpose of confining prisoners. 
Almost every state) also, has a Penitentiary, which is a 
general jail for the state. 

Contempts against the authority of the court are uttf- 
demeanorsj and are punishable at the discretion of the 
court, by fine and imprisonment. 

§ 702. 2d. Ajudgmentj whose object is to obtain a 
debt, may be carried into efiect in three difierent modes. 
1. By a levy upon goods and chattels. This writ is 
directed to the proper ofiicer, whether marshal or 
sherifi*, and is immediately levied upon the goods and 
chattels of the defendant. These goods are then ad- 
vertised for sale, at a given day, and sold for the bene- 
fit of the plaintifi*, who, after deducting costs, receives 
the proceeds to the amount of his debt, and if there is 
not enough, execution is issued against other property. 
3. Another writ is issued upon lands and tenementSf 
which is executed in the same manner by the proper 
oSicer, and the \anda axe \keii ^y^x^iy^^^ ^^<(:.<^\^\sisqc, to 
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the laws of the state in which they He, and sold at pub- 
lic auction. The process of the United States Courts 
is the same as that of the state in which the court is 
held. 3. Another writ is the caputs ad satisfaciendutnj^ 
which is levied upon the body. Under this writ, the 
marshal or sheriff takes the debtor to jail, and there con- 
fines him till the debt is paid, or he is relieved by the 
insolvent laws of the states. 

§ 703. These are the principal modes in which courts 
carry their decisions into effect. In the Court of Chan- 
cery or Equity, there are also some others peculiar to 
those courts. For example, a Court of Chancery, hav- 
ing ascertained that a conveyance ought to be made by 
one party to another, may decree that it be made, and 
give it the same effect as if it had been done. In gen- 
eral, however, the remedies above mentioned are the 
principal ones lypon which reliance is placed in the pun- 
ishment of wrongs, or the attainment of rights. 

1 The writ of Coptow ad SaHtfadendum commands the riieriff to take 
Ihe body unUl taUtfaeiion u made. 



BOOK II. 



CHAPTER II. 



BRAXmCAL OPERATION OF THE STATE GOYERNMENTB* 

§ 704* To understand the differenee between the 
operations of the State and United States governments, 
we must remember that the latter has for its objects 
nationai concerns, — ^the former municipal; the latter 
chiefly external, — the former wholly internal afiairs. 
In this difference of objects consists the chief difference 
of operation. In the mode of operating, there is veiy 
little difference. State governments, like the National, 
act through the great channels of Legislative, Execative, 
and Judicial functions. 

1 . Tke Legislative Functions of State Governments. 

§ 705. We have already seen what powers are held 
by the state legislatures in relation to the laws and in- 
stitutions of the states. Here we must consider prin- 
cipally the mode of their action. The legislatures of 
the states are organized in the same manner, as the 
national legislature, and are governed by the same rules 
of precedence : indeed they are all derived from the rules 
of the British Parliament, except in cases where the pe- 
culiar circumstances ot our government render them in- 
admissible. 

az6 
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§ 706. There is a Speaker, Clerk, Sergeant-at-Arms, 
and Doorkeeper, who have the same powers and duties 
as those of the national legislature. 

§ 707* In the same manner, the chief business of the 
legislatures is performed by the committees, who are 
likewise constituted in the same manner, being gener- 
ally appointed by the speaker; in the legislatures of the 
states, there can, of course, be no committee of foreign 
affairs; £ot the states have no foreign affairs to transact. 

§ 708. In some of the states, as in Pennsylvania, the 
governor has the same veto upon the passage of bills as 
is vested in the President of the United States ; and in 
others, as in Ohio, the majority of the legislature can 
pass a law without the govemor^s assent. In fact, in 
Ohio, bills are not even signed by the governor, but only 
by the Speaker of the House and the Speaker of the 



J Senate, 



2. THE STATE JUJOICIARY. 



§ 709. The operations of the State Judiciary vary 
but little from those of the National Courts^ In respect 
to their officers, there is a slight difference. Instead of 
a Marshal, the ministerial officer of the state courts is 
the Sheriff of the county. 

The Sheriff is the ancient Common Law officer of the 
the court. His office is a Saxon institution. He was 
originally the deputy of the earl who had the command 
of the county, and is now the chief officer of the coun- 
ty.> They were originally, in most cases, chosen 
by the people, and in most of the states are still 
so chosen. 

§ 710. The Sheriff is first & conservator of the peace, 
and is bound to apprehend and commit to prison all 
persons who break, or attempt to break the peace. He 
is also bound to apprehend persons who have committed 
crimes, and .for these purposes he is vested with power 
to call to his assistance the posse conatatusj i. e. the 

1 ] Blackstone, 339. 



1^8 7BACTICAL OPERATION OF 

power of the county. % He is the jailer of the countyi 
and is bound to keep all prisoners in proper and safe 
custody, and to provide for them; for which purpose he 
is allowed his expenses and fees. 

3. The Sheriff is the ministerial officer of all courts 
having jurisdiction within the county. He must serve 
all writs, make escorts, take bail, summon and return ju- 
ries, and carry the judgment of the court into execution. 

§ 711* To execute these duties the sheriff has under 
him various inferior officers, as deputies, jailers, &c. 

§ 712. In the counties of the different states, there is 
also another officer, whose duties are partly judicial and 
partly ministerial. This officer is the Coroner. His 
4uty is, 1st, in all cases of death, supposed to be by vio- 
lence, to call a jury to inquire into the matter, sum- 
mon witnesses, and return the verdict into court. Sdly. 
In case of vacancy in the office of Sheriff, the Coroner 
performs his duty. 

§ 713* The states have also a large class of judicial 
officers, who are unknown to the Federal System, except 
in the District of Columbia. These are Justices* of the 
Peace. These officers are in every way important, and 
their duties constitute a large part of the judicial busi- 
ness of society. 

To give a view of these, we will select the office and 
duties of a Justice of the Peace in Ohio. Their juris- 
diction varies somewhat in the different states, but their 
general duties are the same. 

§ 714. In Ohio, the jurisdiction of Justices, in civil 
cases, is limited, 

1. In territory, to the township* wherein they are 
elected ; 

2. In amount, to one hundred dollars; 

3. But in confession oi judgment, without process, to 
two hundred dollars ; 

4. They have power to administer any oath required 
Ibj law to be taken or administered; 
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5. They may issue process for witnesses in any 
cause or suit poinding before theih; 

6. They have power to take acknowledgments of 
deeds, mortgages, and other instruments of writing; 

7. The three last classes of powers are co-extensive 
with the county. 

§ 715. The jurisdiction of Justices in criminal ca- 
ses is, 

1. Co-extensive with the county wherein he was 
elected; 

2. He is conservator of the peace herein ; 

3* He is- authorized and required to cause every per- 
son, charged with the commission of a crime or breaeh 
of the law, to be brought before him for examination; 

4. He is empowered, and it is his duty to inquire 
into the complaint, and cause every person so charged 
either to be committed to jail, discharged, or recognized 
to appear at the next term of court, according to the 
nature of the case; 

5.* It is his duty to recognize all such witnesses as he 
may consider necessary to the further prosecution of 
the cause, to appear before the next term of court; 

6. He has power to Jinej for several « misdemeanors 
and criminal offence^ described by statute, and in such 
caL js, afler entering judgment, he may issvie execution 
for the fine and costs. 

§ 716. The ministerial officer of the Justice's Court 
is the Constable. 

1. They have power to execute process of subpcana, 
in civil cases, throughout their respective counties; 

2. They must' moreover execute such other legal pro- 
cess, in civil cases, as may be directed to them; 

3. It is their duty to apprehend and bring to justice 
felons and disturbers of the peace, to suppress riots, and 
keep and preserve the peace within their respective 
counties ; 

4* And if any person charged with the commission of 

26 
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any crime or offence shall flee from justice, it shall be 
lawful for any constable of the county where such crime 
is committed, and it is his duty, to pursue and arrest 
such fugitive in any other county of the state. 

§ 717. In addition to the powers of Justices of the 
Peace above enumerated, they have the same jurisdic- 
tion in cases concerning real estate as in personal, 
where the damages do not exceed one hundred dollars, 
and the title to real estate is not called in question. 
They have also power to enforce obedience to their pro- 
cess by attachment, &c. 

§ 718. From this statement it will be evident that a* 
large mass of buiiiness must be transacted by Justices 
of the Peace. Most of the .debts to be collected are be- 
low one hundred dollars, and therefore fall within a jus- 
tice's jurisdiction. Almost all the criminal cases first 
pass under .examination before the justices, so that in 
every respect their functions are important: in Ohio, 
and the majority of the states, they are elected by the 
people of their respective townships; in Connecticut and 
others, by the legislature. 

§ 719* Besides the officers and courts above enume- 
rated, the states have several gradations of municipal 
courts, which do not exist under the government of the 
United States — ^but whose general operations are car- 
ried on in the same manner. Thus, in cities, there is 
generally a court composed of the Mayor and Alder- 
men, §0P the trial of offences against the city ordinances; 
again, there is generally also a Court of Quarter Ses- 
sions (in New- York,, composed of the Recorder and 
part of the Aldermen,) for the trial of criminal offences: 
.then there are the usual county courts, &c. In this 
manner any number of courts may be organized, to 
suit the convenience of the people; their decisions, how- 
ever, are all subject to review by an ultimate tribunal. 
Under the laws x)f the United States, we have seen 
theit are but three orders of courts, — ^the Supreme, 
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Circuit and District Courts. But these may constitu- 
tionally be increased at the discretion of Congress. 

3* THE EXECUTIVE. 

§ 720. The duties of the Governors of the several 
states is, in general, analogous to those of the President 
of the United States, in those respects in which . the 
powers of the several state governments are similar 
to those of the union. 

1. The governor has the power to command the n^li- 
tia of the state, when not called into actual service, by 
the United States; also, he has the power of command- 
ing the army and navy, if there be one. A state can- 
not maintain these in time of peace, and in time of war 
they have not the power, except so far as consists in the 
support of volunteers and drafted men. 

2. They can require written opinions and statements 
from the heads of departments. 

3. It is their duty to communicate such informatioii as 
they may think necessary on the state of public affairs. 

4. It is their duty to see the laws faithfully executed. 
5- In some of the states, as Pennsylvania, they hold 

the appointing power almost exclusively. In o|hers, as 
in New-York, they hold it in conjunction with the senate, 
and in others again, as Ohio, they have none of it. 

§ 721. 6. The departments of executive officers un- 
der the state governments are also organized in analogy 
to those of the general government, so far as they go. 
The departments of War, Navy, Post-office, and Mint, 
do not exist under the state governments, because the 
states haiRe no power over the subjects in relation to 
!' ) which those departments are erected. The states have 
* ^ a Department of State, the chief object of which is the 
preservation of the laws and public records, and the 
usuing of commissions. There is alsq a Treasurer, or 
Comptroller, whose business is the receipt, distribution^ 
and safe keeping of the public funds. 
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{ 792* From this statement we see, that as ii«ti<» 
, governments, the states have very little to do. All po 
era of a general nature are vested in the general g( 
emment. 

• « • « « 

Our work is now ended. It contains little ingenui 
and less novelty; but the student should recollect, th 
these are not the characteristics of truth and learning 
Constitutions and Jurisprudence: let him seek rath 
the accuracy of the legal historian, and a correct delio 
ation oi our political institutions. From the study 
these, he must ever go forth increased in knowledg 
in love of liberty, and the ardor of patriotism. 
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